RESEARCH MEMORANDUM R-117-2563
Michael Burns' ‘ October 7, 1988

A PROCEDURE FOR IMPEACHING STATE OFFICERS

Because there have been no impeachments in Ohio since the early part of the
1800°s,” the question has been raised, “How would the House and Senate proceed—
nowadays—to impeach a state officer?”

In an effort at answering this question, this memorandum looks at three of the
most famous impeachments from the early 1800’s, that of Judge William Irvin by the
Third General Assembly in 1805 and those of Judges Calvin Pease and George Tod by
the Seventh General Assembly in 1808-09.> The procedures followed in these ancient
impeachments—the Senate even adopted rules to govern itself in trying them—at least

suggest a procedure that might be followed in a present day impeachment.

! Two other members of the LSC staff assisted me in preparing this memorandum. Fred Puckett
provided many helpful comments and insights, while Barbara Laughon located and compiled the
historical information on which the memorandum is based.

% Aumann & Walker, The Government and Administration of Ohio p. 65 (1956).

3 Other impeachments reviewed in preparing this memorandum include that of Judge John
Thompson by the Tenth General Assembly in 1812, that of Judge James Ferguson by the Twelfth
General Assembly in 1814, and those of Judges George Brown and William Smith by the
Eighteenth General Assembly in 1820. The precedents provided by these impeachments do not

appear remarkably different from precedents provided by the impeachments noted in the text
accompanying this footnote.



Constitutional basis of the power of impeachment

Although Judges Irvin, Pease, and Tod were impeaéhed and tried under the
original Ohio Constitution of 1802, the impeachment provisions of that Constitution and
the currently effective Constitution of 1851 are virtually identical. The impeachment
provisions of the current Ohio Constitution are quoted and discussed in the following
paragraphs.

Section 24 of Article II, Ohio Constitution, provides that the “governor, judges,
and all state officers may be impeached for any misdemeanor in office * * *.”

With regard to impeachment proceedings, Section 23 of Article II, Ohio
Constitution, provides:

The house of representatives shall have the sole power of
impeachment, but a majority of the members elected must
concur therein. Impeachments shall be tried by the senate;
and the senators, when sitting for that purpose, shall be upon
oath or affirmation to do justice according to law and

evidence. No person shall be convicted without the
concurrence of two-thirds of the senators.

If convicted upon impeachment, a state officer may, at most, be removed from
office and disqualified from holding state office in the future. He cannot, if convicted
upon impeachment, be subjected to-a criminal penalty such as a fine or imprisonment—
but, whether convicted or not upon impeachment, remains liable, under Section 24 of

Article II, to “indictment, trial, and judgment” in an ordinary criminal proceeding.

4 Ohio Constitutional Revision Commission, Judiciary Committee, Research Study No. 32,
“Judicial Removal in Ohio,” p. 2.
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A suggested procedure for a present day impeachment

The following outline is suggested as a procedure for impeaching a state officer in
accordance with Section 23 of Article II, Ohio Constitution. It is based upon the
precedents provided by the impeachment of Judge Irvin in 1805° and the impeachment of
Judges Pease and Tod in 1808-09.° The procedure has two parts, reflecting the authority
of the House of Representatives to bring impeachments and the duty of the Senate to try
impeachments brought by the House.” Single-spaced annotations to some of the
procedural steps provide additional information that elucidate the procedures.

By way of general introduction, however, it may be helpful to note that in
considering an impeachment, the House functions much like a grand jury,® while in trying

an impeachment, the Senate functions much like a court.

> First, see 4 House Journal pp. 78, 80-81, 82-85, 86-87, and 92-93 for the impeachment
proceedings in the House. Then, see “Journal of the Senate in [the] Case of the Impeachment of
William Irvin” (appended at end of 4 Senate Journal) for the trial. Other pages from the House
and Senate Journals at the time of the impeachment of Irvin may also be relevant.

® First, see 7 House Journal pp. 47, 58, 68, 72-76, and 79 for impeachment proceedings in the
House with regard to Pease and 7 House Journal pp. 47, 63, 76, and 79-81 for impeachment
proceedings with regard to Tod. Then, see “Journal of the Senate in Cases of Impeachments”
(appended at end of 7 Senate Journal), pp. 5-47 for impeachment trial of Pease and pp. 49-100
for impeachment trial of Tod. Other pages from the House and Senate Journals .at the time of the
impeachment of Pease and Tod may also be relevant.

7 “The Ohio Constitution places no affirative duty of impeachment on the House of
Representatives, regardless of how base or improper an official’s acts may be. However, Section
23 does mandate action by the Senate after the House of Representatives passes articles of
impeachment. The section states that the Senate ‘shall’ try the impeachment.” Ohio
Constitutional Revision Commission, Judiciary Committee, Research Study No. 32, supra.

8 Under Section 10 of Article I, Ohio Constitution, impeachment is an exception to the
requirement that “no person shall be held to answer for a capital, or otherwise infamous crime,
unless on presentment or indictment of a grand jury.”
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I would stress that the following is just an outline, and as such does not give as
complete a picture of what might be entailed in an impeachment as may be had by
reading the House and Senate Journals, cited in Footnotes 5 and 6, that report the
impeachment and trial of Judges Irvin, Pease, and Tod.

I would also stress that each step in the procedure, although drawn from the
precedents provided by the Irvin, Pease, and Tod impeachments, is merely offered as a
suggestion for a present day impeachment. After reflecting upon a procedural step, a
reader might well conclude that the step is not worth taking, or should be modified, in a
present day impeachment.

Procedure in the House of Representatives

1. Prepare and adopt a House resolution assigning an existing committee, or
appointing a select committee, to inquire and report with regard to the official conduct of
the officer as concerns allegations of misdemeanors in office warranting his

impeachment.

There is considerable doubt over just what constitutes
an impeachable “misdemeanor in office.” The term is not
constitutionally defined.

Significantly though, Section 23 of Article II, Ohio
Constitution, requires the Senate, in trying an impeachment,
to “do justice according to law and evidence.” Conceivably,
this language limits impeachable misdemeanors in office to
crimes defined by preexisting statutes—just as is true in
ordinary criminal cases.

There is an alternative view, however, arguing that
while the “law” constituting an impeachable misdemeanor
includes crimes defined by preexisting statutes, the notion of
an impeachable misdemeanor also extends further and
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includes other sorts of misbehavior in office. As put by
Justice Story in his extensive commentary on the
impeachment provisions of the United States Constitution:

The offences to which the power of
impeachment has been and is ordinarily
applied as a remedy are of a political
character. Not but that crimes of a strictly
legal character fall within the scope of the
[impeachment] power * * *; but that it has
a more enlarged operation, and reaches
what are aptly termed political offences,
growing out of personal misconduct or
gross neglect, or usurpation, or habitual
disregard of the public interests, in the
discharge of the duties of political office.’

What Justice Story intends, in other words, is “law” in the
sense of the “common law”—i.e., the body of judge-made
law that is present, on the one hand, as precedent, but that
also develops as it is applied in cases.'°

Historically, at least in federal cases, these two
different views have been argued in almost every
impeachment—with, as perhaps might be expected, the
proponents of impeachment arguing for Justice Story’s
“enlarged” notion of impeachable misdemeanors, and the
defense arguing for the narrower view of an impeachable
misdemeanor as being violations of preexisting law."!

Indeed, each of the eight impeachments we reviewed
in the course of preparing this memorandum was arguably
based on the enlarged view—for each judge was impeached
for what Story might call “political offenses” of perceived
mis- or malfeasance in office: Irvin for being absent without
leave, Pease and Tod for holding statutes unconstitutional and

® 1 Story, Commentaries on the Constitution of the United States § 764 (5™ ed. 1891).

101d. §§ 797-799.

'l See The Constitution of the United States: Analysis and Interpretation pp. 556-558 (1964 ed.).
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unenforceable,'? Thompson for judicial arrogance, Ferguson
for judicial arrogance and incompetence, and Brown and
Smith for judicial incompetence.

It is significant, though, that historically the narrower
view seems to have prevailed—for all of the judges, except
Irvin, were acquitted, although sometimes by very narrow
margins.

2. The committee would report back to the House whether or not it finds that the
officer has committed misdemeanors in office warranting impeachment. If the committee
reports that he has not, and its report is accepted, the contemplated impeachment would
end there. If, however, the committee reports that he has, its. report would include

Articles of Impeachment.

Although unfamiliar among present day legislative
forms like bills, resolutions, and amendments, Articles of
Impeachment are themselves a legislative form—and, as
presented in the impeachments reviewed in preparing this
memorandum, consist of a title, one or more numbered
articles that set forth grounds for the impeachment, and a
savings clause reserving the right to bring additional articles
of impeachment should additional grounds for impeachment
be discovered.

Justice Story, in his commentary on the impeachment
provisions of the United States Constitution, suggests that
each article of impeachment should be drafted much as are
the counts of an indictment and should at least be sufficient to
enable the impeached officer to frame a defense."’

12 proponents of the Pease and Tod impeachments apparently believed impeaching the judges for
this reason would promote a perception that Ohio government was “more democratic” than the
government of Eastern states.

131 Story, supra § 808.
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3. After accepting a report consisting of Articles of Impeachment, the House
would proceed to vote on the Articles, one by one. Under Section 23 of Article II, Ohio
Constitution, a majority of the members elected to the House would be needed to pass an
Article.

4. If the House votes to adopt one or more of the Articles of Impeachment, it
would then appoint several of its members to serve as “Managers.” The Managers would
be responsible for prosecuting the impeachment in the Senate. One of the Managers
would be designated Chief Prosecutor. ”

5. The Speaker would direct the Managers, when the Senate informs the House of
its readiness to receive them, to proceed to the Senate and there present the Articles of
Impeachment and demand that the Senate summon the impeached officer to appear and
answer.

6. The House would then send two messages to the Senate. One .'message would
inform the Senate that the House has adopted Articles of Impeachment against an officer
and appointed Managers to prosecute the impeachment in the Senate. The other message
would state that the Speaker has instructed the Managers to proceed to the Senate and
there present the Articles of Impeachment and demand that the Senate summon the
impeached officer to appear and answer.

Procedure in the Senate

1. Upon receiving the messages from the House, as described in House Step 6, the
Senate would send a message to the House, informing it of the time at which it will

receive the Managers and the Articles of Impeachment.
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2. At the designated time, the Managers would appear before the Senate and the

Chief Prosecutor would present the Articles.

It appears customary, both in the ancient Ohio
impeachments, as well as in modern day impeachments
before Congress, for the Managers to actually read the
Articles of Impeachment, aloud and in full, to the Senate.

3. The Senate would issue a summons to the impeached officer (together with a
copy of the Articles of Impeachment). The summons would direct the impeached officer
to appear before the Senate at a specified time to answer the Articles. The Sergeant-at-
Arms would be instructed to serve the summons on the impeached officer and return to
the Senate with a certificate stating that he has done so.

4. After serving the summons, the Sergeant-at-Arms would report back to the
Senate, submit his certificate, and swear uhder oath as to 1ts truth.

5. The Senate would then send a message to the House stating that it is ready to
proceed with trial of the impeachment.

6. At this point, the impeached officer, now called the “respondent,” might enter a
“demurrer”—i.e., a statement asserting that the Articles of Impeachment are legally
insufficient to warrant his impeachment.

1. By challenging the legal sufficiency of the Articles
of Impeachment, a demurrer would raise the question of
whether the impeached officer’s conduct constitutes an

impeachable misdemeanor in office—as discussed in the
annotation under House Step 1.

2. If a demurrer is presented, matters would proceed
as follows:
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--The Senate would hand a copy of the demurrer to the
Managers, who would take it back to the House.

--The House would prepare and adopt an answer
(called a “replication”) to the demurrer and serve a copy on
the respondent. The Managers would present the replication
to the Senate.

--The Senate would then hear the demurrer by giving
the respondent (or his counsel) time to argue for, and the
Managers time to argue against, the demurrer.

--At the conclusion of the arguments, the Senate would
vote on the demurrer. If a majority of the members elected to
the Senate vote in favor of the demurrer, the impeachment
would end there—and the respondent would be entitled to a
judgment of acquittal. On the other hand, if a majority vote

against the demurrer, the impeachment would proceed where
it left off.

7. Before the day set for the impeached officer to appear and answer the Articles
of Impeachment, each Senator would take the following oath as required by Section 23 of
Article II, Ohio Constitution: “You solemnly swear [or affirm] that in all things
pertaining to the impeachment of * * * you will do justice according to law and
evidence.”

8. On the day set for the respondent to appear, he would be called by the Clerk
and permitted to present his answer to the Articles of Impeachment. The Managers
would take the respondent’s answer back to the House, which would prepare and adopt a
response, also called a “replication.” The Managers would then present the replication to
the Senate.

9. The Senate would then proceed to the taking of evidence, which would be

presented much as it is in a courtroom trial. The Managers would go first, presenting
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evidence in support of the impeachment, which the respondent (or his counsel) would be
permitted to cross-examine or otherwise question. Then, when the Managers have
completed their case, the respondent would be permitted to offer his evidence in defense,
which the Managers would be permitted to cross-examine or otherwise question.

In the Pease impeachment, the Senate determined, in
response to an objection by Pease’s attorney, that the Senate
would decide procedural questions and questions on the
admissibility of evidence by simple majority vote—and not
by a two-thirds vote as Pease’s attorney argued was
constitutionally required in all votes taken in an impeachment
trial.

10. When both sides have presented their evidence, the Senate would hear closing

arguments, the respondent giving his first and the Managers theirs last.

Apparently, the closing arguments presented by the
Managers, unlike the replications, are not prepared and
adopted by the House. Instead, the Managers are solely
responsible for preparing and presenting the closing
arguments—probably because they have seen and heard, and
will consequently be best able to respond to, the evidence
presented by the respondent.

11. The Senators would then proceed to vote, by public roll call, on each Article
of Impeachment, the question being put to each Senator, “What say you, is the
respondent, * * *_ guilty or not guilty of a misdemeanor in office, as charged in the [first]
[second] Article of Impeachment?”

12. As soon as the vote has been taken on each Article, the President of the Senate
would declare the result. If, on any Article, two-thirds of the Senators have not voted

“guilty,” the respondent would be declared acquitted on that Article. If, however, on any
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Article, two-thirds of the Senators have voted “guilty,” the respondent would be declared

convicted on that Article.

Section 23 of Article II, Ohio Constitution, states that
“No person shall be convicted without the concurrence of
two-thirds of the Senators.” Perhaps oddly, it does not
require concurrence of “two-thirds of the members elected to
the Senate.” The Senate seems to have assumed, however, as
demonstrated in the Pease and Tod impeachments, that
conviction requires a two-thirds vote of the members elected
to the Senate. It is not clear, however, that this is necessarily
the intention of Section 23 of Article II—particularly when
the required vote in the Senate is compared with the language
prescribing the required vote in the House (“a majority of
members elected”). On the other hand, given the uncertainty
that might arise over the validity of a conviction, were it to
result from a vote of only two-thirds of the Senators present,
the safer course of action would be to assume, as the Senate
did in the Pease and Tod impeachments, that conviction
requires concurrence of two-thirds of the members elected.
Today, a minimum of twenty-two “guilty” votes would thus
be required.

13. If the respondent is convicted upon any Article of Impeachment, the Senate
would then proceed to determine the judgment. Section 24 of Article II, Ohio
Constitution, provides that judgment in impeachments “shall not extend further than
removal from office, and disqualification to hold any office under the authority of this
state.”

1. In commenting upon a similar provision in the
United States Constitution, Justice Story states that while
conviction upon an Article of Impeachment automatically
entails removal from office, the Senate has discretion whether
to also disqualify the person impeached from holding any
other office." Accordingly, the following question would be

141 Story, supra § 803.
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put to each Senator, “* * * having been convicted and
removed from office, shall * * * also be disqualified from
holding any office under the authority of this state?” If
(presumably two-thirds of) the Senators vote “yes,” the
impeached officer would not only be removed from office,
but also prohibited from ever again holding state office.

2. In the Irvin impeachment trial, the only
impeachment to result in a conviction, the Senate initially
considered just reprimanding Irvin, suspending him from
office for a period of time, and warning him to behave
himself when he returned to the bench. The Senate had
apparently seized upon the literal wording of Section 24 of
Article II—which, after all, provides that judgment in cases of
impeachment “shall not extend further than removal from
office, and disqualification to hold any office under authority
of this state.” Upon consideration, however, the Senate
decided to go ahead and remove Irvin from office.
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Journed until to-morrow morning, nine o’clock.

WEDNESDAY, January 8th, 1806, .

The houfe, according t6 the order of the day, refolved itfelf
into a committee of the whole houfe, on the bill fent from the

. fenate, entitled, ¢* An act, (upplementary to the act, entitled, ¢ An

ad, to amend ati act, entitled, ¢ An act, eftablifhing an univer-

“fity in the town of Athens,” Mr. M’Connell in the chair, and after

fome time fpent therein, Mr. Speaker refumed the chair and Mr,
M’Conniel - reported, that the committee had, according to order
had the faid bill under confideration and had agreed 10 the fame
without amendment, which he handed in at the clerk’s table,

", And on the queftion thatthe honfe agree with the commitiee of

the whole houfe ia their agreement to the faid bill,
It wasrefolved in the afirmative, -
. Oa smetion, - .
Ordered, That the {aid bill be read a third time, on to-morrow
The houfe, according to order, again refolved itfelf into a com.:
mittee of the whale houfe, on the bill fent from the fenace, enti
tled, *¢ An'ad, tor opening and regulating roads ai\dlhighways,;

Mr. Corwin in the cbair, and after fome ume fpent therein, Mr.
-Speaker refomed the chair and Mr., Corwin reported. progrefs and

afked.leave to fit again, whicli was gyanted,
‘A meflage from the fenate, by Mr. Scott, their clerk,
Mr. Spesker, : '
-1 am directed to inform this houfe,, that the fenate is ready to
proceed farther upoun the trial ot William Irwin, one of the aflow
ciate judges ot the court of common pleas, for the county of Faire

N ﬁe]d/, in the reprefentatives’ chamber, agreeable (p the joint refoe

lution of both houfes. - - . 4
-“The fenate, purfuant to the foregoing meflage came into the rev
ber, ond being feated in the capacity of a high

.

¥ cours of impeachment s Wherevpon, -
: L
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On motion, ' ’ L .
The houfe, ‘according 1o order, agdin refolved itfelf into § Eofiid
' rofecoting \he articlés of impeachd
ufe, againft William 1rwin, affociate

for the county of Fairfieldy-
fome time fpent therein, Mr.
d progre(s and

ment exhibited by this ho
judge of the court of common pleas,
"Mr. Sterett in the chair, and after
Speaker refamed the chair and Mr. Sterett reporte
alked leave to fit again, which was granted:

On motion,

The houfe again refolved itfelf into a committte of the whole'

houfe, on the bill fent from the {enate, entitled,; ¢ An aé, for o=
pening and regolating roads anid highways,” Mr, Williams in the
‘chair, and after {ome time fpent \herein, Mr. Spesker refomed the
chair and Mr. Williams reported progrefs nnd afked leave to fic
again, which was granted.
A meflage from the fenate, by Mr. M’Arthar,
-Mr. Speaker, .
1 am directed to inform this houfe,

this day, been reported to the fenate,
en act, eutitled, ¢ An oct, defining the duties of juftices of the

peace, and conftables in criminal and civil cafes.” ¢ A bill creat®
"fug the office and defining the duties of circuit attornies)” and “ A’
bill euthofifing the commiffioners of the county of Wathington, to
fat off townhip number three, in the county aforefaid, esa fepae
rate townihip. o o o
-And then the houfe adjourned, until three o'clock this sfternoon.
“The houfé met, purfuant to adjournment, . :

On motion, .
“The houfe, aceording to order, agdin refolved itfelf into a come
mittee of the whole houfe, on the bill fent from thie fenate, enti»
tled, ¢ An a&, for opening and regulating roads and highways,"‘
Mr. Williams in the chair, and after fome time fpent thergin, Mr.
. Speaker refomed the chair and Mr, Williams reported progefs and
alked leave to fit again, which was granted. . :
A meflage from the fenate, by Mr. Scott, their clerk,

Mr. Speaker, ;
I am dire@ed to communicate 1o this houfe, a copy of the anfweér”

of William Jrwin, one ot the affociate judges of the court of com.

mon pleas, for the county of Fairfield, filed yefterday onthe re.

cords of the court, to the articles of impeachiment exhibited to the

fenate egainft him, by this houfe. ' '
The gnfwer is as follows, to wit 3

State of Ohio, g )

to wit: ‘A billto amend

vs. Impeachment,

william Irwin: )

The anfwer and £
judges of the court of common pleas for the county
articles of impeachment exhibited againft him, by

houfe of reprefentatives of the State of Ohio, in
L

plea of William Trwin, fone of the affociate

chat the following bills havs -

of Fairfield, on ,'
the henorable -
fupport- of their.

P

. MOUSE OF REPRESENTATIVES. - 83

impea‘chment.again& him, fora‘. higﬂ 'mifdemeanor-an.d ne lect of
- pfficial duty, alledged to ‘ha'\f_é been by him committed, e e
_This refpondent by his atrarnies, lijah- B. Merwin and Jefup
N. Couch, comes intq court and protefting, that there is no high

. inifdemearior or negle@ of official duty, particularly alledged in

: faid drticles of impeachment, to which he is or can be by liw
. | bound to anfwer, and faving to himfelf now, and at all times
- !}en:egf;er, all benefit of exceptions to the infufficiency ot faid'articles

of impeachmeat, and to the defects therein appearing, .in point
of law or.otherwife, and protefting allo, that he onght notto be
:E_]i:regism,z}ny m;;hnferb, by any énfuﬂiciency or want of form in
anfwer; e fubmits the following obfervati
» ?D‘_'l"'"her ﬁzo&the faid articles. '8, obfervarions by wey of
- - e firft article, too vague and uncertain for re is ren
more definite by two fpec%ﬁi: charges. & L p.‘y" " rengered

- The firlt relates to his fuppofed mifcondu® in abfenting himfelt
from court, on ‘the fecond day of the term of the court of com-
mon Eleas,'held at Lahcafter, ‘within and for the county. of Fair.
- {ield, in the month of November, in the year . of ous Lord, one
£ 3 thoufand eight hundred and foir, withoot’ intimating any inten.

tion of the-kind to.any member of the court, notwith(tanding a -

quorum gf the court conld not be formed without him. To which

-+ faid ipecific chargethis refpondent faith,that altho™neceflity compels
l_ed his_abfence from faid court on the fecond day of the term
aforefaid ; yet, as fuch abfeace - was not shrovgh corroptor wick«
ed motives, and as he was not bound by the conftitution or any
known law, to an abfolute and indifpenfible attendarice on ecourt—
foch abfence did not amountto a high mifdemeanor in office. -
The. fecond’ fpecific charge of the frit aricl®y relates to his
fuppofed mifcondudt, in declaring publicly and, openly at Lan.

eafter aforefaig, on the fir(k dayoftﬁe-., tetsn aforefaid, that he .

, ::oncewed the compeunfation allowed to the affociate judges very
1 inadequate, and that be would hold himfelf at liberty’ to neglect
the duties of his office when ever they interfered with hisprivate
concerns. To ,which fpecific charge, the refpondent for anfwer
. faith, that although he fias no recolledtion of ever uttering the
ﬂprﬂ_iom x_af?refaid,‘ and tho’- he might incautioufly exprefs his
private opinion,. thpijthé "compenfasion allowed by law, was not
adequate fo. the feevice rendered by an affociate jodge. * Yer,
_having no corrupt motives and not being anfwerable for his
opinion, however, incorrect, when unaccompanied with an evert
- act, and :he_ faid cenverfation being in no manner relative to the
- actnal exercife of his official duty, was not & high mifdemeanor
f. or _neglect thereof. ~And the faid réfpondent. ar plea to the
. faid firft article of. impeachment faith, that he has been guilty ot
o high mifdemeanor or neglect of official daty. .

. And ito the fecond article of impeachment, the refpondent faith,
that -as it cpneains no (pecific criminal charge whatever, he is not
bgl_aw bound to anfwer thereto; that aliho’ true it is, that all

e
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bufinefs pending before the faid conrt of commop pless, held a2
Lancafter on the day.and -year aforefaid,: was “poftponed” untit
the next enfoing term ; yet, he faith, on the firt- day of the
faid term, the grand jurors for the county aforefaid,not being legal-
ly empannelled, were difmifled by fsid court,. that no. petit jury,
having been fummoned agreeable .to law, no caufe whatever coold

have been at iffue and tried that term, neither was the abfence
- of this your :‘gfpondent, from the court aforefaid, in any manner

fubverfive of "the due adminiftration of juftice or contrary tothe,
facred obligation impofed on him by the duties of his office, and,
although the importance and urgency of bufinefs, which caufed
the abfence of -chis refpondent from the court aforefaid, might
prevent 3 quorum of the court from being formed. Yet, -he
faith, as the court of common pleas for the _
pofed of three aflociate judges and one prefident, any three- of
whom conftitate a qnorum ; his faid abfence was not the only ot
immediate caufe of the adjournment of faid court. And the faid
refpondent for anfwer to the faid fecond article of impeachmentg
fairh,that he hath been guilty of no high mifdemeanor or neglect of:-"
official duties therein alledged againft him. o R

To 3ll and fingular, of which faid charges and articles of

” impeachment, the faid William herein faith, he is moc-guilty:5 *

this he prays may be enquired of by this hoporable court, in fich;
mander a8 law aod joftice fhall feem moft reafonably to requires
WILLIAM IRWIN, by his atcornies,” !
ELIJAH B. MARWINand = ~ *' 7
JEsUP N.COUCH., .
. A true copy. .
, py Atteft, :
THOMAS SCOTT, Clerk of the Senate,
Mr. Hine on behalf of the impeachment againft faid Willidm
Irwin, moved that the houfe agree to the following, as a rgp_lica-‘i'
tion to the aforefaid anfwer in this impeachment, - I
State of Ohio . i : .
vs, The houfe of reprefentatives of the fate of Ohio,
William Irwin, o et

Have confidered the anfwer of Willism Irwin, one of the affocis 3

ate judges of the coart of commoun pleas, for Fairfield coupty; to
the articles of impeachment againft him by them exhibited, in th!,g
name of themfelves and sll the people of this ftaze, and obferve,

That the faid William Irwin, not ventyring to deny the hig h;
thy

mifdemennor and neglect of official duty laid to his charge,- hagh

endeavored to palliate the fame, by crafty and,evafive infinuations’

that the facls alledged agsinft him, do mot amount to any high!
mifdemeanor—and the houfe of reprefeatatives trufting to the va.'
lidity of their charges and in full confidence that the fenate will

take every meafure neceflary to fecore the rights and ,privi]eg.'ei‘l '

of the people of this ftate, do aver their charges againft the faid
William Irwin to be true, and that the faid William Irwin is guilg’

E

ate of Ohie,is comy,

i -
e

- &t Cincinnati, the 13th day:of December, 1799, which wasiread at
ehe clerk’s table, praying that fifty “dolars may be. allowed. him,;
dye for big, Ik year's forvice yet onpaid,. .
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ty. in fueh méhn_&r as he &la'nds'inlpe&chcci;and the ‘hbufe of re..

|
2

|

: '
prefentatives are prepared: to- fubftantiate their chatpés ‘againft ff
Bim," at fuch time and-place as fhallbe directed by the high eoust i

of impeachment:”

‘A mreflage from the

iy Al onsthe queftion "l.‘.herenpgj.:r.),—- v
~ It'was refolved’in the affirmative.

fenate, by Mr. Buelt. = - o : !

. M Speaker, ;. . o i
The fenate ‘have paffed a bill, entitled, ¢ An act; authorifing ’
David Putnam, to fell certain'lands of tlie heirs of DodtorJedediah i
3

Enfworth; late of “Conaedlicut, décéafed,” in which they . defire
the concarrenie of thig houfe. ~ * = - U L
. Mr. Taylor prefented a’ petition from fundry inhabisants, living
in that part of the county-of Cleraront calied Obannio’y {ztilement,

‘

which was read at the clérk’s table, praying for reafons therein

~r -~ QOn motion;

"« Ordered;"That the faid petition be. referéd ta the committee of /
" propofitions and’ grievancés. - - T N A

& The houfe, according to order, again refolved itfelf in

mittee of the whole houfe, on the bill fent from the fen

ted, ““An ady, tor opening and regulatsig roads and highwage

L]

- "

ftated, that they may be -annexed to the coupty of Wirren, g
§

1

1
to acomg ] :
ate, enti- ]

=~ 1

Mr. Williams in the chait; and after fome time fpent thierein, Mr.!

Speaker refumed. the chair and " My, Williams reported; that the, : -
committe¢ had, according to order, hasi the faid bill under confiy

ération and made feveral amendments thereto, '\{_(hich? he hand-
¢d in at the clerk’s table, © _ o o
;" The 'orders of the day were further poftpbned, and then the,
houfe-adjpurhgd until to-morrow morning, half paft.nine ‘o’clock.

’

O & .

being the amonn

On motioh, ~

Ny - . .TuuRrspay, January grh, 1806, .

“'Mr. He eman prefénted a menoriil from Cornelius R. Sedam,.
Iate:ddjutant_general of the' militia, appoigted. porfuant to ‘the.acty |
_entitled, ‘ An act, eftablifing and regilating the militia,” paffed

Ordered, That the faid memorial be refered ta the committas of

 elajimsl’ AT
'MF, Hegeman pr 'f¢gteda_ 2lfo, another memorial from. the faid;
rnelivg R, Sedi uardign (o the perfon and eftate of Belinda.
| Béudftrd,’s’ minor daoghter of the lne. comniny (oo, o8 Belinda
-~ deceafed, W_‘,li!:h was read at the cler

kY

: 2.

er eighty.five, fitoate

Aid Belinds Bradford

orfiéliv K. Sedma, g

erein ftated, that a law may be pafled the prefent fe tho-
rifihg “bim, 6t fach orher perfo P perions s ma by on Entho
E_e_r, to fell and coavey a certain hoofe and lot, or part.of lot num.

in the, town of Cincinnatjy.the property of

L
pares

late captain James Bradford,,.
k’s table, praying, far reafons

n or perfons as may be deemed pro-.

i i

¢
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On motien, ' ' . . _
The faid memorial was refered to the committee appointed tq
prepare and bring in a bill, to amend the act, entitled, ¢ An a&,

- defining the dutieg of adminiftraters on wlll_a and inteftate e{taggs,‘
and providing for the appointment of guardians.” -
The bill fent from the fenate, entitled, ¢.An adt, authorifing

David Putnam to fell certain lands of the heirs of doctor Jedediah

Enfworth, late ot Gonnecticut, deceafed, was read the firft time. =

The bill fent from the fenate, entitled, ‘¢ An act, fupplementary,

to the act, entitled, # An act, ta amend an act, enmtitled, ‘* Ad J %

act, eftablifhing an nniverfity in the owan of Athens,” was read the
third time, - - s .

_And onthe queftion that the fsid bill do pafs,

1t was refolved in the affirmative, . -

Ordered, That Mr, Shelby acquaint the-fenate therewith. _

Mr. Corwia from the committee to whom was refered the com-
. munication and accampanying documents from his excellency the
governor of this ftate, laid. before this houfe on'Monday laft, madg
w report, which was read at the clerk’s table, in the words follow=
ing, to wit : _ : L o

The committee to whom was refered the communication of the,
gouénor, accompanied with a requeft from the governor of the In=,
diana territory, tbat a law be paffed to prevent {piricaous liguors’
being fold to the Indians,— L oo

Report, That it is the opinion of your committee, that a _comph.
ance with the above requeft; would be injurious to the citizens of
the ftate of Qhio; and would by no means prevent the fale of
liquors among the Indian tribes, ' .

On motion, _ .
“The houfe proceeded to-confider the amendments reported from,

the committee of the whole houfe, to the bill fent from the fenaze,
eatitled, ¢ An act, for openiag and regulating reads snd high-
ways,” and being read in part, were agreed to. :

On motion, : ’

Ordered, That the farther confideration theteof, be poftponed,

mpti} to.morrow. .
. A meflage from the fenate, by Mr, Scott, their clerk.
Mr. Speaker, : .
"I am dire@ed to inform this houfe, that the fenate are ready ¢

proceed further -upon the impeachment of Willidm Irwin, one of =

the affociate judges of the court of common pleas for the county of, .

Fairfield, in the reprefentatives’ chamber, agreeable to the jointre, -

_folution of both houfes. . o
The lenate, purfoant to the foregoing meflage, came into, the

reprefentatives’ chamber, and being feated in the capacity of ’ the

high courtof impeachment : Whereupon,
On motion, C . . . ‘
The houfg, according to order, again refolved itfelf into a comg

mittee of the whole houfe, in profecuting the articles of impeacha i

-~

.\ " Whereas Elias Langham was duly appointed a..manager te pro., '

. -ageinft William Irwin, an~aflociate judge of Fairfield county, and
. *Whereas the faid Elias Langham cid, onthe faid trial betray that
k. truft and confidence which was repofed in him, in advocating the
i csufe of the refpondent, contrary te the pofitive inftrugtions .and
|- dignity of the houfe and his duties, which he was required to adc
: wvocate, ’ e

following refolution :

1
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| faént exhibited by lhiﬁ_houfc' againft William Irwin, affociate jodge

of the court of common pleas for the connty of Fairfield, Mr, Ste-
rett in the chair, and after fome time'fpent therein, Mr. Speaker
refumed the chair and ‘Mr, Sterett reported progrefs and afked
leave to fit again, which was granted. [The high court of ime
.peachment having previoufly retired to the {enate chamber.]
And then the houfe sJdjourned until three o’clock, this afiernoon:
The houfe met, purfuant to adjournment ; when
The fenate came into the reprefentatives’ chamber, and being

feated : Whereupon,

On motion, . _ .
The houfe, again refolved itfelf inte a committee of the whole
Loufe, in profecuting the articles of impeachment exhibited by this -
houfe again®t William Irwin, affociate judge of the court of come

. smon pleas for the county of Fairfield, Mr. Stereit in. the chair,

#nd after fome time fpent therein, Mr. Speaker refumed the chair
and Mr. Sterett reported progrefs and afked leave ta fit sgain,
which was granted: [The high court of impeachment having pres

L ~doufly retired ro the fenate chamber.]

Mr. Langham), one of the managers appointed to profecate the

-articles of impeachment exhibited by this houfe againft William

Irwin, an aflociate judge of the court of common pleas for the
county of Fairfield, having refigned that appointment: Wheree
upon : : :
bn motion,
- The houfe proceeded to ele by ballot, 8 manager in the place
of Mr. Langham, (juft refigned) and upea examining the ballots,

¥ Mr. Beecher was found to be duly elected.

-Ordered, That Mr, Williams acquaint the fenate therewith, -
And then the houfe adjourned uniil to.morrow morning, nine:
o’clock: E ‘ :

’

Fripay, Jannavy ioth, 18c6.’

On a motion made snd feconded, that the houfe do come te the

fecute (in behalf of the Houfe of reprefentatives) the impeachment!

": & member of this houfe of reprefentatives, -

Refolved, Therefore, that Elias Langham be expelled his feat as. ]

And on the queftion. thereupon,

It pafled in the negative.—Yeas 7—Nays 16,

The yeas and nays being demanded, n
. ) A ! .

L.
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_Hepgeman, Sterett, -
Hine, Stuart, !
Jones, Richardfon;
Langham, Robinfon, «
M<Clurey: Wwilliams and
M:Connell, Mr. Speaker.

The bill was thea furcher amended at the clerk’s table, a_nd 0w
ether with the amendments, ‘ordered to be read a third time on
‘Monday next. Co T . R
The hoafe proceeded to confider the amendment proPofed by thg
fenate,to the ** refolution’on the fubject of adjourning withoutday,”,
“and the fame being read,. . - ‘ . o
A motion was made and feconded, that this houfe difagree to the
faid amendment, : S S
" Apnd on the queftion therenpon,
It was refolved in the affirmative. ]
Ordered, That Mr. Lewis acquaint the fenate therewith. .
The houfe, according to the order of the day, fefolved itfelt into

a committee of the whole houfe, on the bill regulating the navigas

tion of the Mufkingum and other rivers, Mr. Stnart in the chaif,-
and after fome time f{pent therein, Mr. Speaker refumed the chaic
and Mr. Stuart reported, that che commitice-had, according to ora
der, hiad the faid bill under confideration and made feveral amend<
pients thereto, which he handed in at the clerk’s ta}ble, gnd the
.famc-‘:b"eing feverally read, were agreed to, and the b_lll, \n_uth the
amendments, ordered to be - engrofled and read a third time, on
Monday next. . P

““The houfe, according to the order of
a committee of the whole houfe, on t
number twenty.nine, grant
fon in the chair, and after {
refomed the chair and Mr. Richardfon ieported progre
leave.to fit ‘again, which was granted. . o s
* A meflage from the fenate, by Mr. Scott, their clerk.

- Mr. Speaker, S ;

I am directed to inform this houfe, that the fenate are re_ady to
pronouncejudgment on Williamt Irwin, one of the aflociate judges
of the.conrt of common pleas for . ‘ e
articles.of impeachment’ exhibited againft him by this houfe, in
the reprefentatives’ chamber, agreeably to the joint réfolution of
both houofes. T S

The fenate in purfuance of the foregoing
reprefentatives’ chamber, and being feated in €
court of impeachment : Whereupon, .. -
' On motion, ) _ . . )

The houfe, according to order, again refolved |_tlelf into.s com-
mittee of the whole . houfe, in profecuging the articles of impeach.
ment exhibited by this houfe againft
égdge of the coart of common pieas for the county

fome time fpent therein, Mr. Speaker

v

of Fairfield, Mry

tbe day, refolved itfelf into -
he bill for leafing -_‘feéiion :
ed for re!igious purpofes, Mr. Richard= B

& and aﬂ<e4

the county of Fairfield, on the

mfﬁagé, came into thé :
hé capacity of a high

williap }rwio, an ailpciate .

P ~ e
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t . ’
- “Bterett in the chair, and after fome time {pent therein, Mr. Speal&c«
L fefamed the chair and Mr. Scerett teported, that the committee:
-~ ‘peachment, and that the court having on yefterday found the faid
William Irwin, affociate judge as aforefaid, guilty of high crimed
and mifdemeanors, as alledged in the articles of impeachment, did
t  pronounce judgment on him, in the words tollowing, to wit :
S ¢ ‘“ Whereas William Irwin, an sffociate judge in and for the county
t' . of Fairfield, has, by the decifion of the fenate fitting as a high court
~ of impeachment, on articles of impeachment exhibitec againft him
. by the houfe of reprefentatives, for a high mifdemeanor in his faid
. office, been found guilty of the charge in faid articles ot impeacli‘
. ment alledged againft him.— -
"+ Refolved, therefore, That William Irwin fhall be, and he is hereby
removed from the office of an affociate judge of the county of Fair.
field.” And then the fenate withdrew.to the fenate chamber.
. The houfe, according to drder, again refolved itfelf into a com
' mittee of the whole houfe, on the bill for leafing fection number
' twentycnine, granted fpr religious purpofes, Mr. Richardfon in the
" chair, and after fome time fpent therein, Mr. Speaker refumed the
¥ chair and Mr. Richardfon reported, that the committee had, acu
'~ cording to order, had the faid bill under confideration and made.
i an a_rn_endmen_t thereto, which he handed in "at the clerk’s table,
- apd the fame being read, was agreed to by the héufé. "The bill
- was further amended at the clerk’s table, and the thifd fection bes
" ing onder confideration, in the words following, fo wit ; '
4 Sec. 3. Be it further enated, That each regular religious fociety.
and their adlierents, of any dencmination, after giving themfelves
p.name, fhall appoint an agent, who thall forward a certificate to
b the truftees, containing a lift of their names and numbers, fpecifying
. that they. are citizens of faid townfhip ; and the tryfteés fhall pay
over to {aid agent an equal dividend of the rent (according to their
i npmbers) wicthin thtee’ moaths after it is received, to ‘be appropri~
sted to the fuppott of the gofpel, at the difcretion of each focieiy:
And the troftees fhall each receive a fam not exceeding one dotlar
er day, for the time they may be neceffarily emyloyed in- doing
blie bafinefs ‘of.the above mentionéd fection ; and they fhall allow
the farveyor a fum not exceeding ‘oné dollarand fifty cents per day,

v laying off faid fe@ion into lots, to be paid out of the funds of
faid donation.” = " . o 7 :
A motion was made to ftrike therefrom, in the firtt line, the
word . ¢« regulat.” R

nd bd-the quéettion thereupon,
It pafied in the negative.—Yeas 8—Nays 16.
" The yeas aud nays being deinanded, - .
_ Thofe who voted in the aflirmative are, |

TE

¥ Meflis. Collier, . _Lewis,
. -, Cloud;® Phelps,
‘ Shelby and

.Hatch,

-hud, according to order, again attended the trial of the faid img

—
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# Eu'u‘e if any, ond what further proceedings, at present, ought 1o he*had .

~ RECORD
Qf the Proceedings in.- e case of Willgm Jevigy,
THURSDAY, Deceuses, 4thy 1605,

. Present—Mr. Bigger, Mi. Buell, M. Button, Mr. Hempstead,” Mp,.
JHough, Mr. Kerr, M. ,l%\i‘;k_cr, Mr. M-Arthyr, Mr. Sargent, Mr. Sharpy

Vx. Smith, Mr. Sniedet, ri Tod, M. Wodd, and M Pritchard (speag .

y the senate, respesting the’ itupenchiment (ot ‘William Irvin, made at
. fhe bar ofthe senate, onthie second day ‘of February, ‘one thpusahdéglgﬁ;" o
bundred and five, by two mefnbers. of the house ofrepresentatives, ‘ ‘
. Orderéd, That Mr. Tad and Mr. Shaip, be the said commiitee, : !
..(ercra_i,’ 'Fhé,t Mr. Wed&»acq@afnt‘_ihé houst of represensplives thersy %

|

|

, : Rl |

" In senat,c-—chablvéd, That a commiitee of to; be appointed ‘toeng )

A id TR

HIGH GOURT.OF IMPEACHMENTS,
. FripAv, December 6th, 1805 . - . R T

R

f‘ﬁdj'our_ncdwta ten o’clock, to-morrow merning, .’ B T l
(i
I

Fregont—"The same ag yesterday. o T

The. State of Ohio, vs. William Jrviy, . _ _ -

A message from the house qf reprentatives, by M. Robingag,

_ Mz Speakep, . i

The house of reppesentatives have passed a reyﬁuﬁ_pn, an thes subject , ;E;‘;
of prosecating the jmpeaghment prefered on the second day of Februgs: | :
vy last, againse William Irvin, associate Jjudge of Fairfield county, and _'
have 4ppointgd Mr. Hine, Mr. Shepherd, Mr. Lewis and My Langhaun, .
fnanagers to conduct the same, gf their part, - . CornE ,
© Onmetien, ~ oo Ui .
. Resolued, That a apecial méssenger be appointedy to call on Jameg
Denny, esquire, sergeant at arms to the senate, (appointed, at the lag§ ,
gession, for the special purpose of serving pracess on Villiam Hvin, any . - 4§ ‘
,aasociate judgeé of the court of common pleas for the county of Fuirfield, o |
"an anvimpeachment, preferpd against him by the house of ‘representay !

g’vcs,,jmd made at the bar of thé senate, by tvio membeys of the sidt o
‘house, at their Just session, for a high misdemeanor:and neglect ofoffir
cial duty, and to, attend th senate, at the preseiit s¢ssion, while sitting
8 a high court of impeachment, ot the trial of the said William Trvin)
. _4nd enquire of liim whether he has setved the process, put into his hands,
- by Thomas Scott,’ clerkiof the ssnate, on the satd William Irvin, agreean
. Wy tothe compmand thergof; and that bg be authorised 30 -vequest lhﬂ




] . . FRIAL QF

said James Dennyy-esquire, to',-,dclivgr:up.tq Dim the said process, w‘i‘th;_)_ g
by higp,

hisgservice ofthe same endorsed thercon and that the same be,
forthwith returned to thq,-sgna_tg., : o R L

Ordered, That-William Creighton, sen. ~esquire, be the said spec14
messenger. ;

" Orderedy That*Mr. Tod acquaint ‘the:said William Creighton, sen, -

esquire, of his appointment and request his acceptance..
Adjourned to ten o'elock, to-moirow morning:

HIGH COURT QF IMPEACHMENT.
SaTurpay, December 7th, 1sas.

‘Present—the same as yesterday, .
Lhe State gof Obhio, va. William Irvin, . S
M:.. Tod, appainted yesterday to_ wait on Wiltiam Crcighton,:aenj. esq.
in order to:inform him of his appointinent, -and request -his acceptanc
us special messenger to call on James Denny, esquire, for.the process
~put inta his hands, by the clerk of the senate, against William . Irvin,
associate judge ofthe court of common pleas. for the county of F airfield,
. reported as follows @ : . T
Mr. Speaker, C . .
The resolution which passed the senate on yesterday, appointing Wil- -
liam Creighton, sen. esq. spscial messenger, -for.the puppose of calling’
en James Denny, ésq. sergeant at arms for the'senate, and to enquire of .
him, if service of ihe process issued the last session jagainst William Irvin,
esq. by the speaker of the senate, and put into his hangs by Thognas
Scotty clerk of the senate, had by him; been duly 'sewed,"_ghd-tq'le_g}ﬁgq; the
said sergeant at arms to deliverto him the said process with his necessary
endorsement of service thereon, and requiring mie to carry said ‘resplition

to William Creighton and request his .acceptance ' of ‘said appéin’t‘r,r,;pnt, Y

“was, according to arden carried to' Mr. Crcig'htpn,'-’gd_il l’xi‘s-’la'cc'(;fptaricef 'dg-
“sired. Report is now made, that Mr. Creigton has'taken upon h_imsql? o
perform the said service, ' S S 2

4

'Decelmber 7th, 1805, : : ;
Adjourned ta ten g'clock, on Monday morning. = -

I

HIGH COURT OF IMPEACHMENE. |«
Monpay, Deceinber 9th 1805.° N o

AFresent—The same as yesterday,
~  The State of Ohio, vs. William bvin, =~ . -
“The speaker laid before the senate a .lettar from

2 fellows igm cee TR

e
William, Creighton,

«Ben..esq. who was appointed a speci_a.l messenger in;,purpuamg.pf _and fqr

«the purpose expressed in the resolution of the &th. instant, which gsiread:

- WILLIAM RO, ¢

. «Tothe speakerof the senate, L T
S Siryagreably to the request fiadein-a tesolution which
¥ passed.the $eniote oh-theSth instang I have called on. James Denny, esq.
g dergeant atarms forthe senate, ang biave 6btained the process - therein
' - mentioned, with Me. Denny’s endorsement. of service hereon, .whichJ ;
' Miewith transmit to the senfte.. .. [ . S
i - T'am sir, with due consideration R

and respecty, youds, &c, ’ TR S
oL - WM. CREIGHTOR; Sen. .

<2

Bl ero DL
. December §th, 1805: .
' On motion, 3 ' B SR
|- Resolved, That Williamt: Creighton, sen. esq. be appointed sergeant 4y
© wrinsfor.the senate while sitting as‘a high- court of impeacliment,, an the
tuiel of William Itvin, esq. associate- judge of the conrt of -commén pleass
for the.county of Fairfield,on articles of -impeachment _prefered against.
. him by the houge of representatives,”and to perform ‘all sitch ministerial
¢ @ctstasmnybe enjoined by the said court, in.the' room of . James . Dennyy
ebgaresigned.. ... . L e
Mr.-Kerr wait;on :the said Willjam:. Creighton, sen.‘esqp;
whether he wif-

(-

¢ Ordered, 'That |
B ahd'hotity Kinvof. his appointmest, and enquire of him
4 sccept thereof, : : :
. Ommetion; : . ‘ A : e
- Resoli/td,nThat'the'fo]lo_wing vath ‘(or affirmation ) be adtinisteredte:,
‘S -the:sergeant at aims for the senate, by the clerk, before entering -uporw -
the duties of his appointment to wit. . ' : , : !
<“You:db Tolemnly swvear (or affirm) that you will well and truly pers
¢ formy all:the duties of a sergeant at arms for the senate faith fully afd. ac-
- cording to your best understanding: 50 help you god.” o N
A cMr-Kérrwho was appibintéd this day towait on William Creighton
‘S wen, esquire ahdnotify:him of his appaintment and enquire of himwhether -
W he would accept, thereof reported that according to order he‘had perforima, .
. ed thateervice andithat the- said- William {Creighton- sen. had ntformed
- him that he would necept (hereof and attend this dayfat twelve o’cleck im
¢ the:senaté chamber-ahd takethe oath of office: - R :
P - Onmetiony o e
¢« Resdlved; That the following ‘miles.:of proceeding - be obsetved by the
; ‘senate inthe impeachment of William Trwin, e S :
.+ L-"Thevourt shilll be opened thisday at 12 o’clock and shall be'ad journ.

- eddfrom time te; time until the trial shall be closed. -

- - 2. Subpeenas shilbbe fssied by the clerk of the genate, upon the appli'
atlom of the managers of the impeaebmentor . of the-said Williawm Teving:

Forhis: counsel; in the: following form to wit ;. - T gy

A - TQ’,”. HION " Greeting- Lo

* «You and :each of you ave hereby compnanded, laying all ‘ekXcusies-asiday.
0 dppear before‘the'senats of the state, of - Ohioy.ob the - Y

Pdagrof 0 0 - .~ . .7 atthe senate chamibér in‘the town of*
~hlll-icothe}-;then_-hhd‘-ﬂle,re:to:teptiffy;: your - knowledge in the €ausehefors’
€ senate, in which the house of Igpresentatives have impeached Wilkiamg.
rvin, Fail not, S L

A v




-the bar of the senate, and shal] have signified that they. are ready to exd,

words ¢ Al persons ale cofmntanded to keep silence on pain of imprisoi-’

E, : o | iv’” s : . . \

Witriess Yames Py 1tchard spcaker of the senate of the state of d‘f‘n
tt the towi of Chillicothe, the day of ifi the yéar ot

- ‘olir Lotd one- lhousand eight hundtedand five. k:
"Which-shall be signed by the ¢lerk 6fthe sendte and sealed with thd?~ i

seal. Which subpocna shall B, fu every case; directéd to the sheriff of
the coutity where such’ w‘lnuses respectively feside, to serve and return.
. 3. The form ofdllecuon to the sl)cl‘lff, for the srrvice ofsubpt)emm, shalf
Be as follows s

(Scal) “To the sheriff of . count)h .

You ate hereby edhmarided 8 derve and return the within subpoend
dscor rding to law. . ‘

Daed at e, . ..
< s Clerkof the senite. .

4. The ?peakel’ olfthe genate s’h'\ll direct aJl necessary preparations im
the serfat¢ éhamber, and all the formis of proceeding while the seate ard”
ﬁl'tmg for thé purpose ofthi¢ {mpeachment, ahd all the forms’ during thé
éialiiot ‘ot hetivite sheciatly provided for Ly the scnate.

He shall alst'be atithoriséd to divact the cmployment of the sherlﬂ' of

-i(oss county, or any other persen or persons in the state, dm‘mg the mﬁl‘ %

o discharge such duties as miay, by hint bé preseribed,

Y At twelVe o’clock of thiw day, the sald Wiltiany Irvia’ shall be cnlled’ _
. ¢ appedr and ansiver the artjcles ofzmpeachment exhibited against him ¢

Ifhe appears or any person for himy, the appearance shall be entered,.
stating pamullarly if by himsclf, or if by. agent &t attorney, naming the
Eérspn appealing dnd the capacity in which he sppears; if no appe.uancc‘ '
e made, the same shall be recordul .
7. At tielve o'clack 6f this day; the leghlative business of the senite,

- shalt bé stspended and the clerk of the sun‘ate shid af Inmmster the follom

‘ing_oath to the spebker ¢

. % Yoif dé stlemnly siwea, or . aﬂ'ﬁ m,th‘;:t rn afl tlnngr uppertammg to ]

fhe trial of the t\n‘penchmtlit of William Trvin,, you' will do impartial
Jusuce, accorclm# to’thie’cohstitutinfi and laws of the state of Ohio.”

'8, Andthe s’pcakcl glialf ndn’xfmSter thé shid oathy or affirmation; to eacl’
onator presests .. | -

The clerk shall theiy gwd nolice . the hofise of répresentatWes, tha&
?m senate 1§ ready to proceed upoh’the impeach ment of William Irvm!

the detiate cRamber; Which chamber if f prepared with wccommodauom
01 the acceptance of the house ofreplescntah\'et.

-9th,  Wheft tlié matrapebs 6f the finpeachment shdll be xhtroduced to

hibit articles of hnpedthment against the said Williatn brvin or any othm;,

persan, the speaker of the seriate shall directthe ser eant atarmi to: make;: .

groclamauon, whe shall, aftet’ mraking_proclamtion, fepeat- the, following

n;qbt, while the grandinduest of the state is: cxlnbnmg, fo the senate oftfig,
dlate; afticles'of impeachment against. William Irvin®  After . which .the/:
1clea shall be exhibited, and then' the tjjeaker of the senate shall qur
managem, that the sénate: an.‘ readyg i proceed wikh: the wlaly. .
H . ¥ P

" - . SR 5

3

do soleninly swear {dr aﬂirm) e il
b -how depetiding betiveen the bate

| e featly to plocetd uscaon tht

l!th All thotloné tﬂade
* %ed td;the nga\kelnfth’e emite; at
jnitted to W 1lm§ arid.- Yead At the ible.
be had By ayed & Jnoe& ang- Withodt de tc; whiol

) ecords. N o ‘

12th. Withessed 3hall, be siwor

q-i it thc f)llowmg ?m‘m

hd testirddny: ybu &hal. gh
£ Ohio anil ‘%
i d Hothing bt the,
. ; yﬁdminist__ eﬂ. 3y
. . Withesies sHall. b e tin
then _grosS g:&ain/{hbtl inthe ustial forti:
14k, IFa '
testimony. stahdmg in bis §kat, - '

. 18th: Ifd Senator ,w;Slieé tb plxt i queslidh ld any Mmeés hE-Biind
~ ¥hal b Fegliced to wiltinjy ahd put by Ihe'dpeaket.

Qirdereit, ThatLiventy -five cbp es-df the foregolng rliic§ ol' prbcébdmg

%e printed for tlie.usg of the sendce:
.. The atage of Ukio, v, William, Trvie).

Agre { th flie. msomuon of this- dag; sikis. Heﬂatb bi'oqabaed ts oiﬁ’n&

;

xlhahi" rvz Eh

tl'uth, the wholq b

Sors

.'ize the coutt.-
Thé clebk of thc s&ndte admlnlsteréd tiie fouowihg bt t8 thé_ e
of thi. Sehate,ﬁ— e
“Yoh d q solemni_y §Wear, thatln ail thmgt :;\pi;ert(g\mingP to
‘gwe lmpeachment o
in

to the. %( onstitlition ard: laW of the itk b!‘OhiB

e sjehker oftbc 8 na ¢hdihinisteted the bah. -t‘ﬁaiﬁfz (7

gger, Mr; Bugll; Mr.. Mereﬁ}Bst&ad, 1{4 err,

. lsil‘Art.hur, M;r Sargem, : arp; M Snieder,._ it
VVooc‘ s .

-And tle. '\fﬁmatwn to, Mn Hoﬁéh abid:NV ",_Smlll'ﬁ ’
i The clerk of the sbnhte 8150 admihister kil the followi g 8a
lam Cteighton Seh, & esquite} shivgbait-4t akn to the senate

;

= - & Yoy }do sglembly: Siveat tha- you will well .aht truly )@rform all Ei:q;

% Hutles Q aiai'gcnht at ai'ms for: the semle,
. your befit hbdms{andxhg ' Sohelp
. ‘Ordened; Dhit the elerk
- j:resmwamesf,,that the Senntk;

yoti Gad“‘2 .
£ séhkte, gitt itk 16 ihe bl of reZ
ifi t{qe h habacr ty of 4 Lotirt of i Peachmet

tiipbachment of Williui rvm, dn AHa

hambér is -prepavel! for their rbckption: b

.icnate chamb\.r whith

apded_td' égbsilende: 81 a"'l
-_lh‘? tate: bf%)ﬂ "Q%t‘fn asnhocbixrxl'%?
aeachfnﬂtﬁi ._ mz? mI vm& Y

3 O
: thé-. smat '
, 1ﬁéachhien&, Oha aﬂ!csles oﬁ

R

Wllham Tivit; your will do impatuial gasti{: 2 at:co’r- '

axihﬂxlly &nd accordi g:ed '

; Tiie satgeam Bb mmsﬂ cvzzs dxrehted o e pl‘de‘:ldhxauon; in tbt ﬁor&i '
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Judge of tHe eourt of common pleas, tor the connty of Fairfield, which .
court is now opened.” -
© - Ouviotiony S : N
Reaotved, By the genera) assembly of the state of Ohio, That thesem
ate sittirig 0§ a high cowt of impeachment for the rial of Willian Trviny
un assoclate judye for the county - of Fairficld, may otcupy the repreés
sentatives. chamber, = .. . _ :
“Ordered, That Mr. Totl request the tonturrence of the house of repres
sentativey in thls resolution. : :
A message from tlie house of representatives, by Mr. Sinith
Mr. Speaker,. T :
_* The house of tepresentatives have apreed to the rbaolgtion sent frork
‘the senate; on the subject.6f granting the senate the use of the represena
tatives® ¢chamber when sitting as a high-court of impeachment on the tridl
of Willizm Trvin, assoclate judge of the coutt of cothmon pless for the
_county of Fairfield, _ g
7 %Wheredpon the ¢ouft adjourned iito the reptesentatives’ chamber and
being there seated, o

"The tatigers oft the patt of the house of representatives, Mr. Hingy .1
g .

Mr. Shepherd, Mr. Lewis and Mr, Langham, were admlitted § anc Mt
Hine, the chairman, announced they were the managers, Instructed by °
Yhe house of Yepresentatives, to exkibit certaln aMicles of impeachmerit
against William Irvin, associate judge of the court of common pleas thety”
the county of Falrfield: L o
They were requested by the president of the conrt to take the seats a5~
.pigned them within the bar. i ‘ :
The sargeaht at atms wis directed to make proclamatien in the words
Following ¢ o ‘ ) -
O yes /—Q yes I~0 yes / : :
All persons are commanded to keep siletice oh pain’ pf impiisohmeht
‘whije the grand inquestof the state; Is exliibiting to the denate of the staley
- yirticles of impeachment against Wiltiam Irvin / T
The marnagess then roseand Mr. Hioe, their chairma#i; read the aftd

¢cles &y follows.3 3
o ARTICLES , K
Exhibited by the house of representatives of the state of Obio, in the .
" fiame of themselves and all the peoplé of the state of Ohio, agaibst Wils
liam Irvin, one of the associate jodges of the court of common pleas, for
the county of Fairfield, in. maintainance and support of tlietr impeach-
© ment against him, for & high misdemeanor aind neglest of his official dus
tles s - o ' :

C . Axtecie (st - R

" "Phat fn conternpt,of the high trast and confidence repoted in him and
neglectful of the important duties of his office, by which be was solemply
ledged to administer justice fakthfully and without delay, the said Willis
stn Tvims, at the court of comimént pleas held at New Lancasted, in and

* for the-county 6f Fairfield, i the month of November and:year of our
«+ Jord one thousand eight hundred -and foyr, whereat it was the daty of the

sa:6 Willingp: Trvi 46 sit a8 assodiate judgeyconducted himiselfin amase

'wxerwmm e | gl

‘r.whif;hly reprehensib . 13 and tendi :
o P' iona biey contempiunus :and tending: to,tha.de
1st. In absenting himself from sald ‘court, o oo

_— . senting 1 said’ court, (d day g thi
u‘rn;‘:, w;tho.vl.x; intimafing any iuttnt.iodidf,che.ki*h‘:l?ig)zn??.-‘};gﬂ"'2’ ¥ e
cuury, potwishstanding @ quorum, of the ecurt cauld nat b gmber of the -
ot Bism, J the g wid. nat be formied with~

9 e . . 3 L . . ) )
e . declyring., publicly and openly at Eancastar-aforesaid, on the
it {l f term aloresaid, tl}at he congeived the coﬁzpenéa:fon ‘le
brtthou Jfodf_‘su"'mludgts very inadequate, and he . would hold himsealt}
¥ to negleet the duties afbis aoffice, whenever, they interferad withy

bis private congerns,

. ARTICLE 24F - ;
I‘Thz}t n consequence of this irregular conduet: off
! ; leln., as subversive-of: the due administeation of jus P
L0l sacred obligations imposedupon. himvy the: expresidities of bia
b u:n?::s ﬁrlm" of cor:]qmon pflcabvwasnéceéédrilfid]oﬁ}rw:isw‘ixétm"
R shiess therein pendin ore: said court was posthosed until oon
next {eym, B & helare:said coux':c,_w;alg.p ostponsd until the

Sid Willisme

" . JOHN SLOANE,

S S0 . N SLOANE, -

Decembersth, 1805. gcaker, c_xi.tt‘xe:_ h.w.se o@-e@-.gg_entativesi

ThW'hcrcupon, : . o - B
e president of the court notifiedthe m: i '

tak’lc‘ rIl)roper order.on the cubject of the imp:ancahg:::r::h atth'g:cou;t,woulcb
# inanugers thep delivered the atigles.of. iln.peachirxent at th

- slerk'stable,

‘Lhe return made by James. D in "
: ; . Daimy, . . | ;
geqa;c, on the process issued at-the lasgr ;ﬁﬁ%ﬁi@%&qy a_irms«‘!:o'the-.
n":n,l:was read as folows 3 y Lo snid Willam
¢ Lxecuted by personal service, and lodgea with: hi T
Trvin, esquire, copy af the said: ;ummansg andvarhli.chlt:? g;ﬁ.sgld Wﬂl_h'_l_nb
q:ometxme towards (e latter end: of March, 1805. “mppachment,.
T do hensbyiertify that th JanS DENNY,
; _ e endo ¢dl; .
¥y IJym;‘, D;g ny, esquire, before 'r:ls:mem o4 sbove stted; weag s o
. C'C.; thy 95- i o ' rW‘
<7, 180 ‘ W m. CREIGHTOR,
_ .el\g’:‘lhdrg Ii vin was then selemnly'called, who gxppcnre(; mali?"s:L o r
i)c admzi‘:tl dw' acsted that E. B. Murwin and,F. M?He\u'}'. esquir ‘plfq.pgl‘-r
g :: e'x[?d“consul,e,;ed as cqunsel- for him, the said Willim:sfr?’g .
@ president of thg. court “enquired of the “makgers, if they ‘ﬁem '

+ ready to proceed in support of the amicles of impeachypent exhibited
o s By

v

who infarmed the president that they were veady to progeed in support '

‘wf the articles of impeachment exhibited. - :

And thereupon the defend i ' \bmit
. : - ndant by h (ge i Y P
was read at the clerk’s tahle, as fo{lo_yl:s“c;pi haubmitted a motiaa, which

% The defindant gppear
$The def appearing and new, charges an the day ok
being exhibited against him, motion by counsel is made ?:yc:fxt:::et:;z

~ same, until the figat Moll_dax, in Jammry, 1{!_.. tl}e gea ape thouaani.ﬁigb_g .

bupdeed and seven :

-

-




et iz ki et < rimnn o

|
|
i
4

2 WIAL oF
p@ - the queshon ’
t Wae. unamm sty de cr.xm gq in qhg ncgat}ve. Nayfg 15
ﬂeée wx& ars o )
. Bigge T, Sa‘geut%
e - My Sharp,
Mr. Hurta ‘n M. Smiihy
Mr. gempstcg.d* Mr. bn\cdcx‘
Mr. Houghy - . - r, 'lod, ' -
Mr Kerr, * M 'ﬁf\m{x ’
Mr.-Kirker, . -Mpr. a d (8] eaker
Mk, M‘lzﬁsr‘; W P 8 !

Thereupon the “defendant by, his' counsel, submitted another motiog
+yrhich wpe ;egd at t‘be clerk’s v.able, as follows 4
The pespondent by. his coungely ];. 'B. Merwm and F. M‘Hcuory, prays,
;h;q ‘high pqlM of xmpeachment tq postpone this trial, of his cayse until
the' secand onday’ in - Jawaary-. .next, as it is out of the power of ths
esppndent tq pracure his witnesses befone that ume, so that he may be

abled ha ea fair ru\l.
e hl Y 3l E/B. Mérain, "
I‘ M‘Henry. } B
Dq wluch the presndent of thq court rephed, that thé motion wolld bg,
“taken inta cpnsu.leratxon, and they ang the house ‘of xepresentatwes Shgpl
‘ 'Qe natified of the resglt. )
he cqurt then adjourned into the senate chnmber.
- And after due co‘usxderauon ofthe motion,
And the quesqon put thergupon,‘
Ewas wnanimougly determm¢d inthe negautve Nays. L':},{

h yoted are,
%4, Wl\? %}r Blggel:,' 1\1\ M‘Arﬁhur,
Buelly ; Mnr Sargcnt* ’
Mr. Burton -+ Mz, Sharp,
ﬁ;h. Hcmpstead, CoMr. Tady " .
Hough, ~ =~ Mr. Wood, : ,
Mr, Kerr, : Mr Pmchard, (speaker)
Mr. Kirker, d

ordema‘, That the’ cle;k notxfy the defcndant apgd the hquse o£ TEpRe:

gentatives of tl)e resul,
-A ‘motign was A qqd secpnded, (,hat the . fpllowipg resa]utan be.

idqptetl
Reeal-v,,e - That leham Fevin, apsocr;\t.e judge of the. court of coms.
W"P pleas for; he coupnty of Fairfield, file his. angwer. ip writing; to the.
prticles -of I,mpeachmeng prefered against him by the heuse of repres
gentatives anthe ficst Monday of January next, and that the said V‘(lﬂq_ﬁm
%rvm be then prepared for tml,
And an the questiah,
Tt was determnined iy the” aiﬁxmgtm. Yeax 14
""L‘k;osc who_ vi&t:d dre, N 5 ﬁ\ oo
. Blgger, - - argen e
Ml‘. Eéﬁ; ) Ml‘. Shﬂlg&‘ MR /.‘" .

E

. te of Fairfield.

* yead at tbc clerl's,table as follows :

. of representatives op the irpeachmeny against. him and veasons; wby hg

WILLmM REN - cak

‘Mr. Burtan,. .. - . Ml Sm}th,
Mr Hempsteady . - ."Mr.. Sniéder, o L
. Mr, Hough, . -'Mr, Tq_d,'- o E

Mr. Kerr, .
My, Kirker,
Mr. M‘Arthur

Presematwu therewuh
Ad Journeq ta lcq o'clack to-morraw mqmmg ‘
HIGH COUR”[‘ OF I'VIPEACH\/[EN’P, LA
TuEsDAY, Deccmber 10th, 1805. o )
Fhae court met pursuant iq adjoprnment ; and were px esem Y yesterda)p-,
The state of Uhio, vs. William Irvin,
The court lzcmg ogcned by prochm.m,on and alL p.t,rs.ons cemmandeq
to keep silence, IS .
Ordered, That the clerk notify the dcfcndam an'd“ the .ho,u,se of re res.
entatives, that ;hc senate in the capacity. of: a hlgh coqrt ofi impeag -
are now sitting and ready to hear any metions pizparatory. tgthe:
iiljam Irvin, assogiate judge of the comLof wmmowploas,f

‘[he managers accompamed by the bouse of xqplesentah eg:
Thz defendent wuh one of his counsel, to- Wit L B. M s
tended

The president ofthe gourt infarmed the- defendant al)d manngcm, tha&

they might now progeed to, make -any: mouon p,leppratqry tq thc rial any

the articigs of impeachmert e‘ghlb‘llcd. : B

thceupon, fie am

Mr. Hineyion behalfof the managevs, submu.ted am uan whmh

« Motion by the managers, that.the clerk ofthe, senatc be du-g‘ \
ssue subpoenas at .my tme upqn requt.st of the managgts Qr coumqt
*or the respondentt' - Yo

And on the question being put, ' DR

It'was usaninously determined iy the aﬁ'ﬁ’ma\twe Yeas llh- 4 .

'1 hqse who. voted arey o

Mr, Bigger,‘ L Mr., ‘VI‘Athur,
Cep Mr. Buell, Mr. Sargent, -
: Mr. Burton, Mr. Sharp,
Mr. Hempsteat}, - Mr. Smith,"!
Mr. Hough, -+ Mr. Snieder,
Mr Kerr, - Mr, Wood,
Mr. Kirkery, ; Mr Prltchard, (Speaken)

"The defendant by his compsel, moved Gt he gt be pe-vm:sted;tm
Jy on the ‘clerk's table his protest against the.proceedings 6f:

ought not forther Lo answer to the charges exhibitediaguins® hiy )
“peing. granted the same was by the dqqug\ams uouﬁael hqndpgi -kt
‘gloricy tables : .
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M:. Shepherd on behaif ofthe managers, moved that the protest go:
_ galust the proceedings of the house of representatives on the impeachs
- yment against the defendent, and reasons why he ought not further to an+
. swer tg the chyrges exhibited pgaingt him the said defendant, just Jaid
“5~ rpn the clerk’s table, might be read. . : : .
And on the question ‘thegeupon,
It was unanimously determined in the afiemative, Yeas 14,
.+ "Fhese who voted are, )
o ¢~ Mr. Bigger, Mr. MAntbury -
Mr. Bucll, ' Mr. Sargent,
R%r. Burton, Mr. Sharp,
Mr. Hempstead, Mr. Smith,
Mur. Hough, Mr. Snieder,
Mr, Kery, Mr. Wood, -
e Mr. Kirker, Mc. Britghard, (speaker.)
- "The same was read as follows ¢ :
J o State'of Ohio, -
CooaT Ve 4 Impeachment
© S Walliam Tevin, d '
fya. hig'hl.xqqqrt of impeachrment, on the trial of Williama Ievin, esquine,
~-ene of the sssaciate judges of the caurt of comman picas, for the county
- of Fainﬂuldy'fm‘a high'misdemeanar in office, - .
. In which cause the said William, by Elijah B. Merwin, hila attornay,
protests agfainst the proceedings of the house of representatives in said
- eause agd saye by law.he is not bound further to answer to the said
‘grick2s of impeachment of the said hogse of representatives, for the fols
Jowing reasans, to wits ‘That at the last session of the Honorable legise
. " Jatirey the said house of répresentatives exhibited an article of impeachs
ment :'ag.a’ms;t the said William Irvin, ia consequence of which said anti-
cle of .impeachmient so exhibited against him, the said William Irvin,
She honoraule senate issued their prooess, in - nature ef a summons, di-
yected 16 James Denny, esquire, sargeant at arms, commanding him ta
‘summon the said William Irvin ta appear before the senate ofthe state
#f Ohiokting as 4 high court of impeachment, on the second Manday
of December then next, in thesenate chaniher in the town of Chillicothe
#t_the seat of gavernment, then-and there @ answer to the state, oh arth
¢les of impeachmant exhibited ta_ the 3aid seaate, by the members of't)
4ause of reppesentativesin h:half of the people of the siate ef ()l-.%?.

and dated: at Chilliscthe the . twenty-gecond day of Febyuary, in the yean

" gfour Lord ané thoysand eight hundred and five, which said process was,

sarved-on the said William Irvia by the s4id. Jamss Denny sargeant-at

- grms, by leavirig a copy thercot, togather with 3 copy of said article of im«
peachiment in the words following, viz. - . - = ,.

A Ist Pl the said Walliam Ipvin, associate judge as aforesaid,

did on the ‘second day of the term of the-court of cammon: pleas-held at

New-Lancaster, in and for the county of Fairfield in the month of No-

. vember, in the year of aur Lord gne thogsand eight hundred ond four

N

\

" Fqthe henorable senate ofthe state of Ohlo, now sitting at Chillieothe, .

. which said pracess *as signed by James Britchard, speaker of the senate,

WILEIAM IRVIN . &
wWiltully ubsent himself from said court and the ‘duties of his office 4§
Sudge sforesaid, in consequence of which ull forther proceedings in the.
said court for that teriiy was finally stayed, and after Waiting aotil the thi
day of the term dforesaid and he riot appeaiing the president.was necess
sltated ta-adjourp the said-contt; T TR
_ And tlie said Willlrm Trvin; furtl.et stated to this honbrable. eolirt of
impeadhmentt, that: In pursuance of the articles ¢dntained in.said process.
ais served upon him by the said James Denny; sargear at ariiis, so as .a+
foresald, lie did uf the timie dnd -place mentibned in.Said summons, at+.

tend at the bar of sald oourt of impeaehmenty prepared .to inake a coms

plete and satisfactory aniswer to the said #rilcle of impeichment snd to.”

come to a fuir investigation of the wierits of sgid article of impeachment, .

yet when the said William Irvin appeargd at the bat of said
inpeachmnent, said article of imipedchmiciit was nt exhibited against:him §
but otiiéf articles'seperdte and distinct from that of which thei fvas-a ‘coe

py served on him, William Irvin, by the said James Dahny so ag aforesaid; -

#hich sald last mentioned articles of impeachment tvere ‘torthe - follewing
effect, vizd ’ ' : :

Art. 1st. That in coilteriipt of the legal tiuist and,eaﬁéde{ﬁe‘e vepised

in him and neglectful of the importsnt dutics of his - office;: iy whiclilig

Wad soleifinly pledged o admilhister justice faithfully andiwithout délayy - -
the said Willium 1ivin, at thie cbutt of (he €oiinbn. pléas held at'New' -
Lartcaster, in and for the county of Fairfleld; in the: mghth .of: Negeritbery -

and year of ouir Lovd one thousand eight hundredand four; wheféat it was’

the diity of the said William Irvin, (o sit a8 associate’ judgeseonducted ™
himsclf in a nrlahhet highly reprehensible; ontemptoats and tending to -

the delay of justice, vie: o B

Ist. In absenting himself: f\rom said court 61 the gecohd jdéij’ of th&
tekm without intimating any intention of the kind, 16 any member of the"

court; nevwithstanding a quorum of the court could not be  fornged Withs
out him. . A N
ond. In declaring publicly and openly. &t Lancaster sloresaid, on the?
first day of the (erin aforesaid, that he €ohceived the compensition als

{6wed assocfaté jitdges very inadeqtioté and that he wonld bold hiivsel
at liberty to neglect the duties of his office; whenever they interfarck

- fwith his privale cohcertis. : :

Art. 2d. That in constquetice of this itregtdai condact of tHe said Wil

Ytiam Ireity as subversive of the due adminiswation of justice as itis cons

trary to the saered obligation imposed on him by the expressduties of bis’
“office, tlie $aid comt of common pleas swas necegsarily adjourned, wheres ™
by all business therein pending before suidk court was postponed: untit the: -

wext term, , L L. I
Which #id aiticles were sigied by. Johh Sloane, speaker of the house:

" ofrepresentatives; and dated-Deeember Sthp1805,° .

T'hetefore the said Williamh Irvin saith he is not bound by luwy to-ap-
* gwei' to any of#hic afofesald ar(Elesof impeachimient 7 he is in‘no wises
bound 6t liable to ansiver to the first afticle of impeachment asit hagbeery
abandcned by the hombwable House of represcntatives by their not exhibits
iigy the said article againsthim the said William, at the time and placé pb’
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Which hie wa ordered ih the said sumimon served éh him fo 83 aforsaid t8
tftend and tﬂak{:;.aris'Wer'th'el'cto; neither is be bound to make answer 10
the last aiticles of impeathment Exhibited agalust him by the honorablé
. house of representatives as there Bas riever been dfiy process derved L\'poj
“Him the said Willfam) givipg noticeofthic said articles of impeathmerit an
© - to'ahsier the sarig néither did the Holise of répreseritatives o exhibiting
_ ineir fivst afticle of lmpeachmetit reéerve to themselves the right of exhi
bititig ahy Hew article of impeacpneiit dgalndtithe sald Williaxi: therefore
the said Wiliam Irvin; prays this librorable tourt that they will fid further
. in prosecuting sald#Artitles of im péachmient, talté Eognizance or proceed
" Blit that they will exonetite dnd dismiss this petitioner from any further
“attendaiice’ it this taiift td answer to said articles of impeaclimient, ds hé
. gannot legally gointo d-trial-of any 3aid diticles and your petitioner s id
L dntyBeund  willever pray. L 0 L e it s
e Witlium Bt b bls attethey E. B. MERWIN:
et ..Thg.;}resideﬁe of _iii,é. i:oiirt;infbr?ri'ed-lhe'de-ferida‘ﬁt"s cotinsel ,ah'd the "
-z shheimanagers, that (he protest and ‘reasons therein assigried would De tas
- 47 ken inte consideration and they and tie hduse of fepréseritatives informse
- -exboltherebults . MR e T, o o
+. 1. . The, fiianagers agcotipaniedwith the house.of repseseiitatives retiredld
. The defendant with his counsel dlse fetired: _
" rifydjourned to tivelve. g'clogls to mbrrows «-

Lo gt
———

", $16H COURT OF IMPEACHMENT)

\Vesitksbat, December 1ith; 1605:

" e coust et -parsuant to adjournment ; and were piesent a8 yestef
day: I

" Fhe atate of . Ohio, o8 Witliam Trvifis:

*The.conttbeing opened by proclamation:

. ~TChemadagers accbmpanied by the hause. of represefitatives attended;

The deferidant with his counsel also attended: , _

“Mr. Larigham on behalt of the managers submitted d niotion Which
_§as handed to the cletk’s tablé and ireall as follows: -

1 move this Konorible Eourt to decide whether the thanagers shall ims
$etiately~ be put to argue, agaivst the protest and reasois, yesterday asé
signed By the defendant’s counsel; why he ouglit not b angwer to the

“dfticles exhibited againat bim. - . 7 - o
- "'The questlon Was takeri ¢ Shall the adagéfs immedialely be piit ta
. afghe-sgainst the pibtest ‘and rfeasans yesterday agsiged by the defent
" Mant's counsel, why he ought vt to answer to the" atticles ;cxhlhiwd
- #gaihst bim, . - . e .
* And determitned in the negativé, - Yeas 2.—Nays 12
Fhose who voted in the affirmative: afe, '
S Mnked; owd - M T

WILLIAM IRVIN - #

3]
These who voted in the negative are; :
M. Biggen M. Sm'qent;,
- Mr. Buell, Mr, Shdn'h,
Mr. Butonj Mr. Smith, .
Me. Hough, Mr. Sneider,
‘ %r. I{{n}tﬁ, ]R/}l Waood, - -+ ‘
S M, wthury: ; Mr. Pritchard, (speaker) . ..
A motion, on behalf of thie_defendant, was then. §t;bn(fil?tiad}.:;‘ )folfoW; i
1 move this honorable court Lo permit the defendanit or his counsel, l'
!lme\.ﬂnhksjn'oper, at any time previous to the triul of thi§ cause td withi
draw the protest aml reasons by him adsigmed yesterday; whi Hé‘-bdﬁhf-
pot to answer to thy articks exhibited against i, ‘and; zhal he besg i
hiitted to pléady dentur oranewer as e may be advised ls best, FRe
And on the question; . . ‘ c o

It was unaniifously deférmitned in the aﬂ#rm.ativke. Yeas 14,
Those who vdted argy ., :
Mr. Bigger

i it Sargent;
mr. Bugl, e

mr. Sharp,

mr. Burtoi; Wk Smith,, g
mr. Hough, mr, Sneider; - .
mr. Kerr,,. wmr. Tad, - B

mr. Kirker, .. fur. Wood ;. ... o,

oo, .. .mre MéArtkan L, mr. Pritchard, (s r i ‘)

_Adjourned o the fiast Monday in Janu; 1y nextlo mie pepker), .. ¢
f;Adjournedto the fast ) y Aty next,lo meet at the hour of

HIGH COURT OF IMPEACHMENT.
' .4M01\ljf)l)f'¥',..1a};ll.;lﬁl‘§ éth, 186.6.7 L e

ﬂupllgff)?:rz?: Isll‘{}ﬁil?u?;n Bxsmﬂ‘,3 mf. Burton,. me Hqugl;, e Ke't;llf
der, mr'T'ad, mit. Wood ~':nd ;mr:l l’g:;::tl’marxxg‘(sqg};ﬁ,ef‘; Sehthy e, Srie?
. - e sgate of Olio~vs. <% Willi.m?s Irvin,
The court being opensd by proclamatioly A S
gat?fjdercxl, 1.{”“ the clerk x}ptif_ﬁ(;h’c lq‘()i.n_se»of~'.‘e'ﬁrese_iit__a;u‘\'fe'§' t.]lialt'.{h.k ﬁr}i‘%:( .
¢ 15 now teady Lo, [roceed upan.tbe trial of Williafh frvin, onerof the o

’

- asseciate judpes o o F A ) v
‘ juages of the court of common pleas, for the.county.. af Fair

fg;}g;'ﬂ:ul‘.-‘[h it théy will ozcapy the. d}ll‘ff{b'."z!"' ofthe house of réprésentas
es quring thesaid, (rial, ageerally t8.8ejoint resolution ef both :houses! §5%

The co’ 2 iy S g P i - L . i ) {3 R
) urt \adjoutned fnlo'the represeritatives’ cliamtiédy and beingt .

seated, | oo e,

. The mahdgers accdmpani e Hotisd of répheseriuives; driend

‘, ahagers 2 panied by tre lous€ of represendatives; dit -

ansi‘tlh.e maiiagers took uhe segts dssignedh théfi (vi{’hin.'lh’c. baf:- fendeds

% }f ﬂe)f;}.{gnt] b‘y his cousel % B Mép#in; appéared and reqifestedt

that Jesup N. Conch, esquire/ might alss, be admitted and ¢nsidére

cognsct for him, whith wad ﬁ_qfcz;fd {o by ll'lépcbﬁl"f.' . ! wmlﬂ%‘ﬂd a§'
Nr: Bangheth, orbehalf of the managers, moved Llféélth cor'd' &;

w. . et N N
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the proceedings inthis ¢ause might be read,

And on the question, : .

T: was determined in the affiemative.  Yeas 12<Nays 8.

1'hose who voted in the affirnative ave,

mr. Bleger,
wmr. Burtou,
mr. Eough,
e, Kerr,
mr. Kirkery .
.. mr. MeArthuty .
Those who vpted in the negatlve ate) _
o . mv, Buell, . .and- mr. Tod.

The record of he proceedings in the cause was then read. -

Mr. Mertwin, counsel for the defendant, having withdrawn (he ptatesty
&e. entered in this cause on (he 10th day. of Decemnber last, fileda des
“murrer (o the articles ofimpeachmrent exhibited against the said respon-
dent, which was read by the clerk as follows s« .

State of . Qhio, - :
V3. RS
William Irving <}~ - gyl e L

fn which cause the sajd William by Elijay B. Merwiy, -his dttorneys
comes into court and for-plea saith, that by law he is not bound furthér
to answer to the said urticles of impeachment of the house of reptesen-
tatives _for,t_hg;fgll_qwiug ,fﬁusqns_to;_Wit;- T S 2

"That at the last session of the hororable legislaturey theisaid house of
tepresentatives exhibited an article of impeachment against the said Wik
liam Irvin, in consequence of whichsaid article of imueach mentso exhibe
ited against him the suid Williain Jivig, the frouorable semate ssued thetr

me Sargenty
mr, Sharpy

© mr. Smithy
1t Snieder, o
mrs Woodyand
inr, Pritchiard, (speaker.j

»

Impeachment.

Ty

process in nature of a uniméns, dwected to James Denny, esquire, sur<
geant dt arws, commanding him to suminon the siifd William livis to up
pear before thy sévate of the - state of Obio sitting as a high colt ofim« -

peachmenty.onthe second Monday of December t'htr’x"'.ﬁéx‘t, inthe senale’
chamber 1 the town: of -Chillicothe at thz ‘séat of govertitnent, then and
there (o answer Lo the stategon ariclesof imyprachment .-gxhil)i;ed to the
said senate, by the members of the house of representatives in b'eha[f of
the people of tiie state of Ohio; Whicl said proceds wus sighed by James
Pritohard, speaker of the'striate, and dated at Chillicothe the twenty _secc11"".l’
day of February, tw the year of vur lord pie thousand -eight handred and

five, which said process was served on the said William® [vviirby the saidk

James Denny, sargeant at arms, by leaving a copy. thereaty ,leg(;th'e.‘l' withy
a copy of saicd article of impeachment, in the words followingvize =
" Art. Ist, That the said William' Ievin ‘associate judge as aferesaid dids
an the second day of ‘ternt of .the" co\.u't-of cp’mn_x‘on-"l)lqas, lrgid 'at»Ne\Y
Lancastery in aud: for the county of Fairfieldy in thg month of:-‘ll\.Termbex.f
in the year of our Lord one thousad eight hundred and foury w1I‘full_y‘Aab45
sent himsell fram said  court.ad the duifes‘of his office as judge afores
saidy in consequence of whieh alt forther. proceedings in the shid courg

for that term were finally stayed and afier waking until the: third day. of "
the terin aforesaid and he Mot appeuring the president was necgssiutod lor

© :bonndalinble ta answés to the-first arficlest impedclirenty as it he

“til she nextterim.  Which.said- avtigles: were'. sigaed,: liy

WILLIAM IRVIN 1

gdjourn the said oourt, and the said William Irvin firrther states to -this
Jonosable epurt of impeachment, that in pursuance of the diréctians con=
tained in said process, so served npon him by the sgid James Denny, sar-
geant at arms s s aforesaidy he'did-at the timeé' and _place mentioned in
suid summans attend at the bar of saithcourt of impeighment prepared
to make a camplete and satisfactary. answer'to the said-ariicle 6f impeach=
Juent, and togome to a fair investigation’ ofth\e_mé‘rits 'q-',f's‘aid a'i"iii:‘lzé'Q_-_ri»t
impeachmentjyet when the saidWilliani Irvin appeared ot the bar of said
couit of impeachment said article of impeachmeiit-wiy not exhihited as
gainst him, but ather, avticles seperate’ and distingt froth thig of which
_there was acapysérved on. him Willi=tn Ivin, By the said James Depny,.
A9 o5, atoresaid, which said Jast mentioued artictes’ of imipedchmient were
16 the following effect, vig, Tty e T
Art. 1st. Thag in contempt of the legal: trust and copfidence repoged .
in bim and peglectful of thé.impartant diities of hig, effice, by which he
was safemnly pledged ta administes justice-fhithfully & without delay, the-
said WilliamIrvin, at the court of common pléas, hisld at ‘New Lancaster,
in and for the county of Fairfisld, i the month of November and yearof
our lord qne thousand eight Iniddred and fougy gw-ha}c_ﬁt_ii; was the duty of
the said William Irvin, to'sit.ad assaciate jydge, eondietec himself in a
manner highly reprehensible, ¢antemptous Hud tunﬁm'& ta the delay of

v

Justicey viglea o . 1 T LD FaRESTR A
Ist. In absenting himself fronysaid . coyyrt ot the second day of the-term..
without intimating any.ifitentién of the kind to aiiy -htéfrx"bex; of the cowsty..
noiwithstanding a quorum of the cogftcould mot be formed without bim..
2d. In declaring publicly and epenly- at Lancaster aforesaid, on the:
first day of (h&tern &foresaid, thiai 'he cobcéived “the -eompensation al-
lowed to associate judyss. veiy inadeqiate,: apd that he would hold hima-
self at liberty ta’n.cé:[éct the duties af -his‘office whenever tiey " iterfered
with his private genceitip,. . <. 7 o o T T 0BRSS e TR
. .Art. 2d. That in conséquence-of this. irregular. conduct of the: saxl’
Williar Irvin, as subversive of the due- admitristration of justic 4 it sis
*esnray to thesacred obligation-impused v -hivn by'the: expre;
of his office, the.said coyrt of common pleas wes necessarily a
aherehy all business thetein: ngijin'g‘ bford shid conrt v

ter hicl * ‘ Jalin© Sfoane.
apg'glqer- of Lhe} house o€=;rgﬁx'e§tmaﬁv€s; -au_ﬂy—'(_la(t_‘ed Dieeemibicr 9ili, 1805.
<o Therefore the. said \Vﬂltamf.Iil'vm'fsaikh,-’fél‘mt. hé is not bigund by law to.

-answer ta any of the afargsaid articles: of Dhpeachtient, he §s.in‘no’ Wis

wbandaned by the honarable’ hause of representatives, by their net exhibitifig
‘thie said geticle against bim the-said - William;. at tlie time aid place.at
.which he. was ardered in'the said siunndons se¥ved-an hini so ‘as dfordy
gaid, ta attend-and make angwer'therétqy-neitlieris he h’oﬁﬂ‘ditéf’mélégf_an-
swev ta:the last-articles of impeacliment exhibited againgt Kim by thehos

-n@pable house: of representatives ag theve has hevew betn apy’ gré’g:eé's""&eﬁ
-ved upoa-him,- the ' saids William, giving! filt :

\ ) m notice of Said “aticles oF
bupeachment atd. ta answer to.the sane; neither did (hie house of repiés
gentatives in exhibidng their fiest avticle of impeuchdient “reseiVe s -
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gasmsdyes the rlgh{:v‘ ‘§"axirﬂntmg any new articles’of 1mpe1chmqq
agqnst the said- Wlllnxp—-Theucfore the said William Invid niovel
thig honordble rcourt to' quash she' prqceedmgs, and that they” will né
furthex take COgmzancs; or procged in Ehc triak o¥gaid articles ofimpeach:
néhy, lut* that the} will eypnerate

peaphment, ag heis not legg uf nexthpx s he bé\ind by iaw to mukc fuv
g;;r aps er ;o tlpe same, -

A William {rmn by hig attoxpgy, ELIJAH B MF RW N
S ’3& hereppon,

Mz, H{qc, on behalf ofthe managels, movetl that they have time unul o
tom}mmw, to consult the house .of 1ep1escntauves on a _]omdcr to (hL

agmurer and to file thp same,

Y Ande rhq quest?oq thereupon,
Tt wag' uermlncd in the affirmative. Yeas 12 -—Nay;&
'.}hose w):o ,&tcd in'the- affirmative are, *

v. Bigger, - “Mr. Sargent,
Mr. Burtony Mr. Shaip, - - &
Mr. Hough, - M. Smithy L

r. Ker M Snieder,
Mr. LU‘({O’I‘, . Mr. Wood and |
Mr. MeArthur, Mr. Putchdrd, (plCSldﬁnté
'J“hpa.e who voteg in the negative arej T ,
* Mp:'Buell and Mr, Tod
‘,&djoqxch to ten oclock lp orrow mommg : , -

—t—
HLGH COURT QF. IMBEACHMLNT.
. Tugspay, Janpary. Fih, 1806, - -
) EmcseptT-l\Il Bigger, Mn. Budll, ' Mr. Burton, Mr. Hempstead, Mc,
Hough, Mr. Kerr, Mr. Kirker, Mr. M¢Arther, Mr. . Sargent; - Mid Slnlp,
M. Smith,Mr. Snigder, My. Tod, Mr. yVopd and Mx [L’ugchaxd (pwsndent)
Tle state of Do) ve. William Irvin,
The gaurt bemg opg:m:d by proclqmatmn, and all perﬁons commanded

to keep silénce.
' Ordprect, That the clerk n ify the houge of representauvcs, that t‘ne

.senyte afe yready to proceed fubther ‘en the trial of the " impeachment of .

William Irvip, one of the assoc:gte judges of the court” ¢f.common pleas,”
Jor the caunty of. Fairfield, in the r:pu:*gentauvcs chamber,lﬂgwub}y to;
“ the jeint regolution of -both ‘houses, " .
Tti‘e gauyt ad]ochq inlo the rep;csentatxves chamber. and bemg thele
seate o
The’ managers, accompanied by the house of, representalwes, attendeq
and the managery, took the seaty assigned them witlip thc b:h -
The regpondent hy hig counsel, alsp attended.
The pr esident ;nql.\u‘f:d of the manaqgl‘s whetber, they were plepale,d
ta put in theiy joinden. ;Q "the demurer, filed yesterdlay’ jn. this: cause’by the’
c&p\nﬂgﬂﬂs cqunsel ... To Which the managerg repliedithat bku:y had eort-
,sqlteJ with the house of rcpl'eseutau ¢s on a Jumdc\r a{.f_ avereithen ngdy

131 g L in the samé L e

‘and dismiss this’ respondeént from
any firther attczdaqce at thxs court, to answer to sdid articlépof im's

N

WILLIAM IRVIN | . 3y

The mana;:era then rese and Mr. Hing, their chap'man, read thq joing
der oft the houst of repres,entduvcs to the vcspondem.'s demurper, as. fah
ows ;

,’/ze state of Ohio, * The house of representauvrs of-the qtateof‘
vs. Oliio, have considered the emurer'of Willia
Witlliam Irvir, Irviy, ong of the assocj , of the court .
of common pleas, for* Fairficld coanty, tothc ¥ ncles oft %u)eachmcnt by
then exhibited Q\g.xgnst him, in.the name” fth(:m;elves and-all the people
of this. sgate; and reply that the proceedings upan'the said, inipgachment
thus farhave Begu every way régular and legal, whalcver may be stated
1‘n the sajd demurer, t9 the contrary notwuhsmndu}‘g, that the. demqr;:.r
ought not to bg sistatned, but the’ n.spondt.nt ought to be mled [:p an;wan
ghe articles of{mpt.achmem exbibited againgt himy, s
blgncu by chr and in bulmlf of the, housc, .
. JO;IN SLOANE, speaker‘

Attest,
W, “R. Dickison.

My, Pu.anent enquncd of-the Lespouf‘cnts counst.l, \ther_her tbey were

ady o ploceed in support of the demurer, by them filed in this caus;

which the respandant’s counsel replied in-the affirmative. . : . (-

Mo, Couch, counsel far the gespendent thgn rese and offered hig argu.g,
ments io support of the demurer, angl lpvxpg cpnclug{ch ,

“ M. Lgwis on behalf of the managers, rase ang offered hig arguments
in opposmon tq the demurrer and in suppont of the articles of lmpeach,-
ment and zegulm iy, qf the pxocm:dmgs of the, housc af vcprcscntauveg
i the cayse, .

“Mr. Lewis was followed by nm M:rwm, on behalf of the respondent.;
mr. Merwin was fotlowéd first by e Shcphecd,next mr.. Lewisy and afe
tér hijp mr. Hine on fehalf of the managers ; ‘mr. Hine was followed by -

" mr. Merwm on behalf of the respondent ; myr. Meiwin by mr. Hineon

behalf of.‘the nanagers, and gfier mr. Hine, the e\rgumqpl.s were qlpsed
by mr. Merwm counscl for the u:spondqnt ’
. After “dye Lons\}dcldtxon of the premplges, the questxop wag. put by thq

-plunl..nt of the .gourt, to wit i

You who are of opinign that the deroyrer of. the r,:espondex)t is insufficiq

'enttosupport his'defende, and that he oﬁght to answey over fully tp thg
- articles. of; m\penchmcm cxmbucd ag'uust him by the house of .represcr\-\

;auves—-Say aye=~Tontrary opinion—say no. ., e
" And determinetl in the affirmative. Veas M—Nays Lo =t
Thosc who voled {n the dfﬁmanvc i“‘ . .
.. -_Mx B.ggel,, L. e Sargentk : P
“Mry Buell, Mr. Sharp, =~ ¢
My, Buron, Mr. Smithy’ L
-‘,_‘l\'h Hcmps‘tead{_ . Mr. Snieden,
M,r Hough1 L Me. Tod,-
. Xirker, Mr. Wood, and
. g Mr MArthug, - Mx Putchand, (Prcsxdq;\;),
“”'-‘Ii‘.he vote in “the néizative w‘\s, C "

My k.el..r.,-
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7. . Qrdered, That thg respondent have time yntil lg-morTow at ten ‘o'clack,

P88fde"his wh$Wét and ‘thiat the court then' praceed ‘qn the triaf of the jigs

, peeeRmERt. - - e Lo - o :
.. Adjourned to ten oclock te-morrqw marnjng,

Fr—

'HIGH COURT OF IMPEACHMENT,

: ) Webwitspay, Janyapy tlic &th, 1806.. . o

- Phetourt mét pursuant to adjpuinment and ivere present as vesterday)

i C1 NS The state of Obio, vs. Witligm Irvie, B
{"Phe-¢ol¥ heing operied by poclamation ‘and all persans commanded

D Wkeepsitedcr, . ' ) o -
Qrdered, That the clerk notify the house of repiesentativés that the
senale are ready to proceed fuithey on'the (ridl of” the impeachment of

W ithistiy Tiwing one ‘of the associate judges of the court of comymon pleas

for the county of Fairfield, in the representatives’ chamlber, agreeable to

the joint resolution-of both houses, T T
© The cotily adjouined into the Tepréséntativest ‘chamber and being therg
The managiis accgmpanied by, the ~house aof representatives attended

adgdrthe ilﬂf&\'ﬁz’t‘ﬁé{‘-s took ‘the seat assigned thém within ‘thé l}ai’.‘ v

_The respondent by his counsel also attended: _ o
§- MBS M- oh&"of the respandants ‘counsel rose and notifled the presi-,

- denitofithie outtithat the respoirdant Whs prepared to file hisanswerto the
ardtld-of imptachment exhihited against him by rthe house of represen-. -
which answer, with the permission of the court, he read in th Wadrds' fols

lowhigre - - : ' ' o
RS " . Impgachmert, 4
o Wil Tvin, - F0 oo 0 o
The abstheirand piéa of William’ Itvin one of the assoclate judpos o‘ff
the court of common pleas for the county” of Fairfieid og articles of imia
podchment exhiliited against him by the hanorable house of 'representas
tives of the state of Ohio in support of their impédchment agathst‘Lim
ﬁk't’vlﬁ@h'iﬁihd’émcarjbr and neglect of official duty alledged to fiave been
Dbt committed, - e R
“This respohdent by’ his ‘attorrity’ Elig?rh’; B Merwtn and’ Joseph N.

Couch comes jnto court and protestingthat thets is g~ high ‘migdemean

yor or neglect ofofficiatdity particularly slledged 'in’ said acticles of im-

cachment to. which he:is, or can be hy tase-baund tanswer, and'saving
tq himself now and at-all tiines hereaften all benifit 'of ex~eptions to the
josufficiency of said articles of impeachment -ad tg the defects therein

#ppearing in point of law or atherwise. and protesting -alsa that be pught
pot to be {njured in any- manner by any insufficiency” or want of form in
this his angwer, he submics the fallowing qhqép—vqtiqnsfbg, way of answey
to the said articlés, L :

Théfstearticle, oo vague and yacertain 'fqr-'re'plys i rendered mte

definle by twospecific charges, 0 T T T

“Khown Iaw to an absolute and indispensible -attendunce o

~ Gbligation; imposed on hita by e daties of his office,;

WILLIAM IRVIN

“The fisst relates to his suppgsed misconduct  in absenting, Kh
"x"om‘ court on the $econd day of§_11¢ term of the cuirt of common
beld at Lancaster* in wid for the county. of Fairfield, in. thé gat :
November, inthe year of our Lord one thousand eight-bundred-ahg fouf;
it hout intimatng any intention of the kind to :.my-'meix'nb‘c'r’b‘f'“mecom-t,' o
hativithstanding a quorlm of ‘the ‘court could hot :be forfined ‘without
him.—To which'said specific charge this respondent saith that aithbye

-hecessity compelled his absence from said court o’ the

fhe term aforesaid, yet as such absence was hot through ¢orfy
#icked ihotives and us he was nbt bound by the Consiiqu '
n ¢
“absence did hot amotint (o a bhigh ‘misdeémeanar in office; The
specific charge of the said article. relates to his supposed miscpr
teclaring publicly and openly at Lintaster aforesaid; on th g
the lerm aforesaid; that he conceived the compessatioti. aflGiwed’ 6" .
ussociate- judges very” inadeguate’ and thal he would hold: himself at .
liberty to' neglect the dutles 6f his office whenever they ipterferet] with
Lis private toncerns—Towhich, specific charfge thie respondent for answer - ,
suith, that although he has no recollection afever uttering e expressions ..
#loresald; antd though, Ie might incautiously e#pfess his private opinion -
that the compensutieh 'a,lldw'et‘l,by law was not adequate to the service -
rendcfed by un associate jultge's yet, having bo coffupt motives and hof
being answerable for his _opinion, Lowever thebtrect, w'lvuéljn,"q\r‘xac_:_go npas-t
fied with an overt act, ahtt the aid conversation being 'in po. g gk -
e

3

rdlalive 1o the aciyal exertise. of his official duty, was nota high* m
meunor or neglett tieréof,  Alid the sud respondent, for pléa ¥ g, :
first article of imJicachment spith, that he has been ghiky “of }:& 3
misdemeanor or negleet of official dutye ‘ o
And ta the second article of impeachiticnt; the Fe$pondéntsuith thiag

A

~ &s it contains no specific criming) cliatee) whate¥er, he -is not by -law -

bound to answer theretd, that wjtho true it is, that all business pcnding -
before sakd conrt of comindn pleas hicld at’ Lancaster)idn the day- apd -
year aforesaid, wus postponed Gntil the next ensuing term; et he saith -
¢n the first day of the satd term, the grand, jufdrs, fof thic county afor«a:‘ o
said, not being legally Impunuclled, were dismissed by saiil coug‘ﬁ,,andj;’talat

£ petiit jury having been sumitionied agreeable to law, 0o canse W‘ﬁﬂ&{, P
‘il -

€ver could Liuve been at issde and tefed that term : neither wag'.«ihfe'ii

- sence of this yourrespondent fom the court aftresald, iffaly manner

subvarsive of the dee adhrinistration of justice or contrary to (!1£ 5 .
and altho’the im=

portance and urgenty of business which caused ¢he’ &Bﬁ:i_ﬁé dfgl‘]‘is_l_',:;:"'
gpoident from the edurt aforesaidy might pievent a quorum of the coupt; |,
from beivig fobmed y yet he saith as the court of commeon pleag for \he
gute ol Ohio, Is composed of three rssaciute judges: and ane pregiden
aiy three cf whoift constitute a quotiim; his said ahsesce Was not the onfy.
or iinmediate causé of the adjournment of said court, ‘ahd ihe -sal(}f.!‘é—‘
8pondent. for answet to the. samt second article’ of JAmipeachment, Sd.lgff
that Bie hauh been gailty of uo” high misdenicariois or neglect, of ¢fiicimk,.

gay therein alledgéd vgninst Lime




et e

. Toall and singiilar of which said charges and articlys of {rmpeachmén

{11 to-morrow at ten -o’clock, t0 consult the house of representatives o

", Agjourned to ten o’clock; to-morrow movhing:
. b oW, g

Aor the conntyof Fairtield, In the repredentatives’ chambir dgreeable tothe
-joint resolfition of both hiouses, ’ ' o

S TRk BR

-+

thé ¥aid Willlam Irvin saith Lie is not guiliy, and this he pmys may. be
Enquired of by this . bonorable coult, in‘dch Manitt us law and justice, -
EMall seem imogt reasohably to requirs. . o

© Willianh Irvin, by his attorney’s,

. EtAJAH B. MERWIN,and -,
. o # _IBsU0P N.COUCH.. ‘
! /And the answer was filed:

‘W héreuporn, '

ST L i bt 2ol
Mr. Hine on bebalf of thie fi';anage_rs, moved that they have um‘xe‘

" And oh'the giiestion thereupon, . .
. Jt was unanimopisly détermintd in (HE affirmative;
* XTHose who votegare, ' . S
- Mr, Bigger, Mr. Sgrgent]
Mr. Buell, B Mr. Sharp, N
Mr. Buiten, . Smith, .. ¢+

Feplication, and that they be flrnighed with a copy of the answer.’

g}&lr. Hempstead; .. Mr. Sniedery c : .
Mr.Houghy - . MrTod, - o+ h
_Mr. Kerry- . T Mr. Weod, und, . .,

_Mr. Kirker, - - M Pitchard, (president).

) v s n.ih",,: 1‘.",‘\?‘{“‘1?"1 R R A '
.Lhe court then adjourned intd the senate chamber, B
_Ordered, That the clerk carry to the house of representatives ap, attested”
topy.of the answer of William Irvin, one of the ' associate judges of the .
{‘:;E‘_Jurt:of_com‘mion’ pleas, for the county of Fairfield, {o articles of impeac

fhent, éxhibited agains bim by the hobse bf; representatives:

—— s . Lot
' N TR . N
HIGH COURT OF IMPE‘A’CHMENT."\

. ©© ‘Twunspay Juntary Oth, 1806, "
. The court met pursiant to adjotirnmieft afid weFe present a8 yeste

(]'ay. L . , .
" The State of Ohto{ws. Williami Irvin. . -

LA “n : . B U
"The court being &penis anded’ -
to keép silence. o O R L
" Ordered, That the clerk nnfify the housg of representatives that the,

sehate’at'e, ready to proceed further on the wial. of the ‘impeachuient of
William Tr¥th, ohe ofthe asseciate judges ofthe couit of corpfhbn pleas’

d'by proclamation dind all’ pekdons com

The couft adjournéd intd the: depresentatives® ehamber
deated. " 0 T
“Tlie managers' accompatiled by the house of repre

the stikriagers took (e séats assigned them withifcy
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) 1gger, .
m ___..Hempstea&, _ Todi, .~
heclerk notify the hotise of rept -
‘phocéed to profiounce 1udgment ‘on jate Trvin, om;
-apgoe ges-of the court of-common pleas, foF’the cotnty.of. -
ﬁqrd; Olh'nhe atticles of ‘impeachment ‘exhjbited: agdinat -him. by the -
. "House-of rcpreuntames, inghe: reprcsehtahvti"‘chamber, a§reeable to the., -
_ jmnt resolution of both'houses, L "
Phe court then adjoumed inte the: reprcsentatms chamber, and being ™
Ihere seated.. .
) Thc managen accompamed by thd house-of representauves attcnded;,
: und the managers took the seats assigned th thhx;x the bar. Ty
- The respondent with~his ‘counsel: also attended, T
The ‘speaker of the aenate ,pronounced the )udgment of the. enmtj '

Thqn thc court ad;oumd without d;ya

R S ,:-_

.Acm;,
‘ "FHOMAS scom,

EIerk of the Sonaﬂ: ,

. 1mm;dm’€eiy

1¢ senate o
ulnggly‘ Tesolved itself’ mw“é& g }

- glter sa;n e gi’n, the' speakcr‘ :
" Sargent: rzpéw J _comin m?ﬁ hady '
said mohon undcr consxdei‘atlon, axid récteé v

bousg og uepm:s:nt ves, for a hlgh mlsdemeaqor in ‘hig saidiof
guilty* of"‘ i ge alledged agdinst’ Riar: "Rcaal
5 shall-be and’ he i herehy” remqveé
ih'gggociate judg‘e of the county of Fairfield. - A
: And?m: th %ueguon that thé Senate agree with the ”report froms the
he le ‘in t-beir agr emems tbg saxd mouon a qtnend ““

Yeps“h-.Nh}'B 04 ,d
.afﬁrmauve ﬂl'e, o







e e Y SN

msh, Y ) 1
- "Ns.lthe,ﬁ;,()l the persbns vot,cd fOr, havm obtal ;
£, the whole number of . Vages given, ;he t\%'fb ;gur:es i mxz:‘lgc{
as,be mery;mned*t'o 4-s&cond ballat; wiu;h on'd 1§
ball ts atidrcounting the voted; thcy were fmmd-—
For.‘Jcremm ‘Vl‘L(.ue, T e

C Wllham W Irmp, =

‘obtained: a ma_;orltjr of all the vo;gs

esen{, st dcclarad b)

- - The* sénate havmg retn'cd to then- nhambcr, and e,
ploceeﬂmgs efsthe lisuse- bemg posxpone ) the house thcn ad-
Jnm ned- untxl to-monow mommg, tcn o clock, i

- : TUESDAY, Dccember Joth, 1803.7,.
Thc Tiouse ‘et pursuant to adjournment. . ., ’

: Lhills {u"ther to amend Lhc acty entitled « Aﬁ “act deﬁn
’ in .
' dunes of auditor and m:asgrer of state” Was read a'seeond ié?ee ,
ormitted to a comimittee of the whole house, and madc the’

order of the day for, Saturday next.
<A bifl to pre\‘em the abatemen; of muts in m:rtam cases, was

' read thie sécond tinye,. andg cotnmuted to.a cqmmittee £
jwhole. house, and made-the order of the day for Monday nzxﬁme

O mation Mr. Kerr and seconded,

.. Ordered;. Thiat the. commxttee of theswhale houSe be ‘dlscl‘arg.,

ed from further: pvoceedmgs on thebill. !‘epmted?by the gom-

~m1ttee of upfinished ‘businéss, . makmg cartait mktrumems e
- ‘writing negpua.blc ; and that the 541;1 blll do. $tand for its second

!eadmg, : . o .
W) 1ercupon, R - b

’

. Coie said bill “was mad the second tf"m:, nnd committe t -4
*-sommiittee of the whole hohse, nnd madc thq orden 01£1 thﬁ gay"-

« for Monday next.’

‘Ordered,. That Mr. Lookcr

: havmg been reported in this h
1 e Onomotiom Mr. Perrzy and

v "That'thie louse comie to the foll
_Rcsolvea', ‘he geneml assembly Of the 4[0“} qf 0 o
atars. m cong ss “hig mstlucted, and’ o it
: (o use their-endeavors to Nave such.a s,

c’rge Tod; e5q. oﬁ’e

o H reme coum, an
: B ease, es8q. pres

the court-aforesaid, ; tals

C orwﬁhand'yerr ndcd;
e saul amendment thc foﬂo\v

pmvﬂeg t»o exhxbtt
4 and"tb insett thc

ird circuif, and such of the
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(of Mnsk.) rep
Ainder their con deuuon
ndmem.s ,h dto,,whi -h
Y ing. severally rea &
‘others’ agreed;to it _e,said 'bﬂl heing’ﬁu
wa#j with'the dmendinefy
i o Mén

,k,The housg progeeded 0
: lmvk’s tabh; ' and’ the sgmc bemg rea;l was

- COm ittee are o!‘ bpinion‘. tha the, fol{Qwin

g‘ﬁie ;vdunev of Jusuce@ f. the:,
‘Axmmal cascs, gnd ’




to arﬁ¢n, red
n‘the bilk app

for the hexrs of John W o]
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tou adjc
bxl] {u"ther to. mmcnd Lhc acty’ enmled “ et dCﬁnngthe
& “afidifor and treasurer.of. stare;”, {as read a‘sgeond time,;

ommuted {0 & committes o ?-.thl&house, and m de' the
‘of the (}ay fér; Saturday nexts - E .
'1'110 prev‘ﬁn t-h' i eng of suus m zﬂ‘tam nases, was
~re.ad the’ secom’f timiey and comimitted -to.a
‘ -and- ‘made-the o:deg Ethe dayw
siion, Mr.. Kcrr '
% : t 1> 11 &;b
lfi? i -‘tuﬂ;her proceedmgs on f}¢- i) repprte
f‘,unﬁmshed ‘business,. mdkmg % inktruments of
g negbnablc ; and:that e s:u;I bxll do St d

“committe tcya
nnd.- madc thq. order? £the'-d'
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il U \_-DECEMIBE'*R 24',"1808. N
" Published conforgably to a resolution of the Senate,
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ed at the office of tb%Supportar,
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" IV SENATE OF THE STATE OF OHIO.

DEeceuBER 26, 1809.

Resolved, That the proceedings of the senate, while sit-
g for the purpose of trying inipcachmen;s, shall be pub.’
lished in the- same manner:in which the legislative pro-
“:eé,dings' are now published, asother journals of the senate
(i“attached thereto. - o
T ATTEST, .
: THOMAS SCOTT, Clerk.
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e PR.OCEEDINGS

OF THE
\ .

' HIGH COURT OF IMPEACHMENT, .

'l'. ON THE:
: TRIAL OF CALVIN PEASE,
’ I couslﬁTING OF THE
’SENATE OF THE STATE OF OHIO,;
SRS X ' . AB is PROVIDED . . \ ;
' BY THE CONSTITUTION, -
, AND
) A ] ) ! . - . ’. o . ) ) , .
. . IN PURSUANCE OF 4 RESOLUTION x
: ' S . ' B OF o .
' .~ THE SENATE. = |




RECORD '

PROCEEDINGS
- CASE OF CALVIN PEASE.

-~

O .8aTurpAY, December 24, 1808.:
;. A message was received from: the house of represen-
“tatives by Mr. Perry, one of the members of said house,
. :in the words following :: ' o
- My, Speaker, o
. The house of representatives have preferred articles of
impeachment against Calvin Pease, Esquire, president of
the courts of commot pleas of -this state, for high crimes
and misdemeanors, and have appointed five managers on
their part:to prosecute the said articles,’in their name, and
~ in the name of all the people -of "the state of -Ohio:" And
‘. then'hewithdfew.: =~ - L0 - o
A message from the house of representatives by Mr.
Morris. . . . . . o0 R .‘-'\L'*" R ‘... .
T Mri Speakery - b
. 'The house. of. representatives have instructed the mana-
" gers appointed to conduct the impeachment against Calvin
. Pease, Esquire, president of the third circuit, of the courts
.of common pleas, of this state, to proceed.to the bar of the
‘senate with the articles of impeachmeit ‘against the said
{Calvin Pease, Esquire, and there demanded, that the said

A
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Cal.vm Pease, Esquire, be put to answer the. said articles
gf impeachment exhibited agaifist him : And he with-
rew. o " ‘
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HIGH COURT.OF JMPEACHMENTS.

Ty ST
L N . DS
Moxpay, December 26. .-

The State of '@:[;z;a:v:s. Calvin Pease.
Mr. Wood submitted the following motion,

Resolyed, " That'a committee: be appointed to prepare

_and report rules of proceedings to be observed in cases of
impedchment, and ' ‘ ‘ '
The motion was agreed sto,»and
be the committee.
\ Mr. Bryan submitted the- following: motion,
'Resolved, By the senate cf the state of Ohio, That
» r-.; ‘belandheris ‘hereby appointed to serve as-sérgeant

.at.arms #nd he is-hereby authorised and‘tequaired to:semde

and return all such process, and perform. such'other dutles
as shall be required to carry into executidnitHe ithpeach-

‘ments'niow, or that hereafter may be¢ pending ‘befort: the.

szen'afcé‘,fd{;ﬁin‘g-t-h_&-p'x'esent'ses'zsfioan.-- IuTtems el ;

. Jtwaly agredd that this motionslie foricvasideratioms i -
i &, Mro-Btyany from the- comimittee” dast pamed; imade fu:
iporty swhich 'was read, and conimitted. sto 2’ committee 'of
~thé. whole senate:immedideelys =% v e Ty

~The senate accordingly resolved itself
committée) and afrey some time spent thérei
resumed "the chair, and .Mr. Barrere. reported; that the
committee had; according to order, had: the . said’ "-repér_t
-undey eonsideration, and 'made. s¢veril amendnients there-

ror g
r 4 Wi

-to,whieh he harded ‘in at the clerk!s table; where the same -

-were read; and” on the question: severally put. thereupoh,
ag1'éed..t'b by the_,sen-ate‘; RIS ( B B TR R
* - Thé said. report. being agnpin read,:was on the question
put therep'j)ogii_.agi:e,ed, %o'as follows ' e

f

Ordered, That Mr. Bryan, Mr. Wood and Mr. Bigger-

iafo” the said
he. speaker

_j'

For the government of the senate, ih cases of impeathe
~ house of representatives, that managers are appointed on
" representatives, that the senate is ready to receive the

" impeachment, agreeably to the said notice.

troduceéd to'the bar of the senate, and shall have signified -

“speaker of the senate shall inform the managers that the

' “peachment, of which due notice shall be given to the house

' The state of Ohio, ss.

- éxhibit to the senate articles of impeachment against you
thesaid . -~ -

_ therefore hereby summoned.to be, and appear before the.

{8 )
RULES

) o . ment. . :

-1 Whenever the senate shall receive notice from the

their part, to conduct an' impeachment against any person, -
and are directed to carry such articles to the senate, the
clerk of the senate shall infmediately. inform the house of

managers for the purpose of exhibiting such articles of
2 When the managers of an impeachment shall be in-

that they are ready to exhibit articles of impeachment

against any person, the speaker of the senate shall direct

the sergeant atarms, to make proclamation, who shall, after

making proclamation, repeat the following words :’

« All persons are commanded to keepsilenceon pain of im- -

prisonment, while the grand inquest of the state is exhibit-

ing to the senate of Ohio, articles of impeachment against”
After which the articles shall be exhibited, and then the

senate will take proper order on the subject of the im-

of representatives. .
3 A- summons shall issue, directed to the person im-

peached, in the form following :

The senate of the state of Ohio,

To - Greeting :
~ Whereas the house of. representatives of thé state of
Ohio, did, on the ) . of '

in the words following :
» (Here recite the articles.) -
And did demand that you the said
should be put to answer the accusations as set forth in said

articles, and that such proceedings, examinations, irials and ‘ *%
judgments, might be thereupon had as are. agreeable to '
law and justice. You the said S are

senate of the state of Ohio, at their chamber, in the town
ot Chillicothe; on the ot then
and there to answer to the said articles of impeachment, ;
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(10 )

and then and there to abide by, obey énd perform such ors

ders and judgments as ‘the senate of the sta i
] ! the ' .state of Ohio
s;fl,a,ll;nxal:;e in the premises according to the constituiior:
?Hsli laws of the state of Ohio. Hereof you are not to
ail. o ' ' i

Witness, | S \ |
, ) Speaker of thes nate of
(tth s_t_?tc of Obhio,at the town. of Chillicothe, this enate oL
ay of , in the f . '
thousand eight hundred and | yeu 0.' o 'L?vrd’ e
Which summons. 'shal}. be- signed- by the clerk, of the
senate, and sealed with their seal,” and served by the. ser=

geant at arms to the senate, or by such .other person, as the-

- senate shall specially appoint for that pur
te shall spe  for. purpose, who shall
serve the same, pursuant to the directions gi[\)/.en {‘n the form
next following :* . : S
4 A precept shall be endorsed on the- ai i
. A pr hall be endorsed on. said writ of sum-
mons, in the form followig, viz. B OF s
The state of Ohio, ss. : /
The senate of the state of. Ohio,

To ' Greeting :

s

and attested copy of the within-writ of summons, toggether
with alike copy of this precept, shewing him:both; ‘or. in

case he cannot with' convenience, be found, you are to leave '
Ml W R A -

true and attested copies of, the said summons and precepty

at his. usual place of residence ; and in whichsoever way

you perform the service, let it be done at least
days before the appearance.day, mentioned in the. said writ

of summons.  Fail net and make return of this writ_ of.
summons -and precept, with your proceedings thereon ens

dorzed,. on or bef i

sed, on ore the appearance day mentio i id -

TSty O ore the appear; ntioned in sa

writ of summons. y - sa1e
Witness. . o , N

Speaker of the. sena,tc',of

the st_éx;e_ of .Ohio, at Chilliﬁ'othe, this day of = .
in dth;e year of our Lord one thousand eight ‘Hundred
an ; i . . - ) ' - N
;' 'Whigh.précept s,hall be signed by th

" and v wi.t’h:thei'r_},eal;v‘gn'e by the clerk of t'hc senate,

5, Subpeenas  shall be issyed by the clerk of the senate,

ypon the application of the. managers.of the impeachnient,

~sedled with their geal, whic

.Y:‘ou are hereby commanded to.deliver to. and leave
with o if:to be found, 2 trug -

L1y o

- 1

" or of the party impeached, of of his counsel, in the form

following, to-wit: :

. Te . T ' Greeting :

You'and eachi of you, are hereby cothmanded to appear
before the senate of the state of Ohio, on the, day
of " ‘ at the senate ‘thamber, in the town
of Chillicothe, theh and there to" testify your knowledge
in the cause which is before the senate, in which the house
of representatives have impeached .
.Failnot... N

Witness. v
. _ . Spéaker of the senate, at Chilli-
cothe, this . .day of S
~ Which shall be signed by the clerk of the senate, aud
?1 subpana shall be directed to
the sergeaiit at arms, or 0 the sheriff of the .county in
which such witness or witnesses may reside, to.seTve and
return. R oo o
. 6 The form of direction to tlre sergeant at arms,or the
sheriff, forthe service of the subptena, shall be as folows':
The state of Ohio : v . ,
 To the sergeant at arms of the sénate,.Or the sheriff of
the county of : as the case may be) you are
hereby commanded to serve and return the within subpena
according ta law ' dated at Chillicothe,
this day of in the year of our Lord
' . Clerk of the senate.

. 7 The speaker of the senate shall direct all necessary
preparations in the senate chamber, and ali’ the forms of
proceeding while the senate are sitting for the purpose of
,trying an impeachment,-and all forms during the trial, not _
otherwise specially provided for by the senate:.

g He shall also be authorised to direet the em'p*loymgmt‘of
.- the sheriff of the county of Ross,or any other person or
persons diring the trial, to discharge such duties as may

‘be prcscribe'd by him. - ' :

T 9 At : o’clock of the day. appointed for the

teturn of the summons against the’. person impeached; the -

legislative bisiness of the senate shall be vpost‘poned, and
the clerk of the senate -shall administer an oath to the re-

‘turning officer in the form following, viz. o :
v You: o do selémnly swear (or affirm) that the
- return made andsubscribed by you dpoh"the\pmcess, issued

upon the ‘ dayof by thie senate of

'

“




the state of Ohio against - )

made, angd that you have performed said services as there-
in described-—so help you Goo. Which oath shallbe
entered at large on the records. - .

10 The, person impeached, shall then bé called by the
sergeant at arms, to appear and answer the-articles-of im-
" peachment exhibited against him. If he appears, or any
person for him, the appearance shall be recorded, stating
particularly, if by himself, or-if by agent or attorney, nam-
ing the person appearing, and the capacity in-which he
appears. If he does not appear either personally, or by
agent or attorney, the same shall be recorded. .

11 At o'clock of the day appointed for the
. trial of an impeachment, the legislative business of the
senate shall be postponed ; the clerk shall then administer
the following oath or affirmation, to the speaker : You
solemny swear or affirm, that in all things appertaining to
the trial of the impeachment of - - you will do
Jjustice according to law and evidence. , '
12 And’ the speaker shall administer the said oath or
afflrmati'on to each senator present. The clerk shall then
sgive notice to the house of representatives, that the senate
1s ready to proceed upon the impeachment of,
in the senate chamber, which chamber is prepared with ac-

commodatians far the reception of - the house of represen-

tatives. - . : .
. .13 Counsel for the parties shall be admitted to appear,

and be'heard upon an impeachment. :

14 All motions made by the parties or their counsel,. -

shall be committed t6 writing, be addressed to the spea-
ker of the senate, and read at the clerk’s table, and all de-
cisions shal]l be had by ayes-and noes, which shall be en-
tered on the records. . o T

. 15 Witnesses shall be sworn in the following form,to-wit :

“You . do swear or affirm, (as the case may .

be) that the evidence you 'shall give in the case now de-
pending between the state of Ohio and :
shall be the truth,the whole truth,” and nothing but the
truth :—so help you God.” Which oath shall be admi-.
nistered by the clerk- . C o o
- 16 Witnesses shall be examined by the party produ-
cing them, and then cross examined in the usual formh.
.17 I_fa. senator is cdlled as a witness, he shallbe sworn,
~and give his testimony standing in his place. v

Cistrulyr

SN

-

o ) ) . ( ©13 )
:1'8 If a senator wishes to put a question to a witness, |
it shall be rede#ted to writing, ahdput by him:standing in

his place. ' : - A
19 At all times while the senate is sitting upon the tri:

, " alof an impeachment, the doors of the senate chamber

shall be kept: open, except the senate shall wish a discus-
sion previous to putting the main question. = -

- !, Ordered, That one hundred copies thereof be printed.

The senate resumed the motion, madeé this day by Mr.

. Bryan, for the{ appointment of a sergeant at arms, and the

same being amended, was agreed to as follows: |
Resolved, By the senate of the state-gf Ohio, That Wil-

" liam, Creighton, sen. be and is hereby appointed to serve

as sergeant at arms ; and he-is hereby authorised and re-
quired to serve and return all such process and perform
such other duties as shall be required to carry into execu-
tion the impeachments now or that hereafter may.be pend-

RN : . ) P
““ing before the senate during:the present session.

Mr. Bigger submitted the following motion : ,
Resolved, That the door-keeper be directed to inform-

E . William Creighton, sen. of his appointment as sergeant at

arms, and request his attendance 1n the senate chamber'to
take the path of office. '

And the motion was agreed to. B S
"William Creighton, sen. sergeant at arms elect, pursuant
to notice given him, appeared in the senate chamber and .
“took the oath of office before Joseph Tiffin, esq. a justice of
‘the peace, for the township of Scioto, in the county of Ross.

' Adjourned.

B xe

HIGH COURT OF IMPEACHMENTS.

e e

. '

Toespay, December 27.
State of Ohio vs. Calvin Pease.

Ordered, That the clerk of the senate immediately in-

. form the housé ot representatives, that the segiate is ready
to receive the managers for the purpose of &xhibiting arti~
clés of impeachment against Calvin Pease, president of the

¥ . -
A




(1)

courts of common ’pIe»:as,v,v for the third circuit, agreeably te

the notice given for that purpose by the housg of represen-

tatives. o ) ' :
. Agreeably to the above notice, the managets on the part

of the H. R. to-wit :—Mr. T. Morris, Mr. Joseph Sharp,

i . Othniel
Mpr. James Pritchard, Mr. Sampel_Monet.t and Mr O'\t
Lo:)lg:r were admiti:c,d; and Mr. Morris, the chairman,

announced ‘ that they were the managers instructed by the; = *

house of representatives to exhibit certain articles of im-

peachment against Calvin Pea}se,lp;,c;mdent Qf the court of-

common pleas, for the third circuit.™ . o
The managers were requested by the speaker to take

seats agsigned them within the bar, & the sergeant.at arms.

was directed to make proclamation in the words fol_l,o.w-’-.\... ;.

e ’\ .« 0O YES! O YES! O YES! o
All'persons are commanded to keep silence on pain of

imprisonment, while the grand inquest of the state is ex4 -

hibiting to the senate of Ohio, articles of impeachment:

against Calvin Pease, president of the courts of common,

pleas, of the third circuit.”

" Fhe managers then rose and Mr. Morris, their chairman,

d the articles as. follows : ©.
T "ARTICLES - : ;
Exhibited by the house of representatives of the state ¢
xszti:, in gze name of themselves and.all the people of the
state of Ohio, against Calvin Pease, esq. president of the

courts of common pleas for the third circuit, now con-,

sisting of the counties of Geauga, Trumbull, Columbzz;lng?
Fefferson, Belmont, Stark qnd Portage, in support aft. eir
impeachment of him, the said Calvin Pease, for highcrimes,
and misdemeanors. .
S arTICLE L.

That whereas it is provided by the fifth- section of the :

. act, entitled “ An act, defining_the duties of justices of
the peace and. constablgs, in criminal and civil cases,” that

the powers of justices”of the peace in this state, shallin

“¢ivil cases be co-extensive with the township in which they

" may respectively be elected and reside, and their Juvns.dlcdr

tion in such cases shall exten‘cl,\under the restrictions and’

limitations therein after provided, to any sum not exce§§~,
ing fifty dollars, &c. That the said Calvin .Pea§e,be1ﬁ

_duly appointed, commissioned and sworn president of t g

‘courts; of comman pleas of the third_ circult, In: ._t,h_e_»- statsd
! : : s s

(1)

aforesaid, composed of the counties aforesaid, and while

L acting in his official capacity as president, in the' county of

g Trumbull, in the circuit aforesajd, in the term of June, in
' . the year of our Lord, eighteen hundred and eight, unmind- .
% ful of the sacred duties of his office, and of the solemn b=
b ligation with which he stood bound to. discharge them,
. wickedly, wilfully and corruptly did then and there, in
. open court of common pleas aforesaid, and while sitting in: -
'::said court as president thereof,a certain cause was thefi and
. there pending and undetermined, which cause was original-
ly institute d beforé a justice of the peace, in the county
‘aforesdid, and judgment therein legally and properly ren«
dered by the justice aforesaid, for a sum over twenty dol-
rs, agteeably to the act aforesaid, and which judgment
Was removed into the court aforesaid, for the purpose of
i vexation and delay; and the said Calvin Pease, as presi-
P> “dent of the court aforesaid, did then and there decide, ad-
'judge and declare, that that part of the act aforesaid, which
-extends the jurisdiction of justices of the peace to sums
not exceeding fifty dollars, to be unconstitutional; null and
*void, and for'that cause only. in open court aforesaid, #nd
-while sitting as. president thereof, did reverse, set aside,
ke null'and void, the Jjudgment of the justice of the
edce, in the cause aforesatd, so as aforesaid obtained, and
. in direct violation-of the statute aforesaid.”
' o _ArTICLE IL - o
Whereas it is provided by the 5th section of the act,.en-
itled “An act, orgenising the judicial courts,” that the
?‘\_irts of commoa' pleas shall have origiral jurisdiction in
1l cases, both in matters of law and equity, where the mat-
‘ter in. dispute exceed the jurisdiction of a justice of the
‘peace ; and the said Calvin Pease, president as afo'respid,
lfully, wickedly-and corruptly, as aforesaid, at a.¢ourt of
‘common ‘pleas, held in thé county of Trumbull, on the 3d
Tdesday of June, 1808, in a certain case there pending and
g undeterniined, E.. Wadsworth: vs. Solomon Braynard,
hich was commenced by 6riginal writ from said court, for
e:sum of twenty dallars and some cents, and arecovery
d by the plaintiff aforesaid against the defendant- afore-:
aid, for' the sum of seventeen dollars, did as president
foresaid, in open viglation of his-duty, and in contempt of
e lawsy and against the statute aforesaid; allow and ad- "
udge to the plaintiff his costs of "suit'to the great injury’
d damage of the defendunt aforesaid.  ~ '

( /




And the said Calvin Pease, president as aforesaid, in the

circuit aforesaid, and

president in the courts held in the counties aforesaid, un-
der pretence of doing his duty as president aforesaid, .
unjustly, illegally and contrary to the constitution and laws
of this state, and to the great perversion of justice and op-
- pression of ‘andividual suitors, did adjudicate ‘and deter-
mine, that the court had full power to set aside, suspen
and declare null and void, any act.or acts of the legislature.
of this state ; and did then and there, at the times and"

placcs last aforesaid,
declare nulland void

tice, and in open viol
said, and contempt of
And the house of

ing to themselves the ‘liberty of exhibiting, atany time
hereafter, any further articlés or other accusation and im-
peachment;_rgainst him, the said Calvin Pease, and also of .
replying to his answers which he shall make to their, :

charges or any of the!

_ 1y of the aforesaid charges, and to all and every other ar-

ticle or articles of im

be exhibited by them, as the case shall or may require, d
demand in the name of all the people of the state of Ohioy,
that the said Calvin Pease be put to answer these charges;
of highrcrimes and misdemeancrs, and that such proceeds
ings, trials and judgments may be thereon had and giveny’

as are agreeable to la

TTEST,

SaTURDAY, December 24, 1808. . L

- Whereupon,

The speaker notified the managers, thatthe senate woult

take proper order on

which due notice should be given to the house of represens

tatives.

The managers delivered the asticles of impeacb‘meh,

the table and withdre
' Adjourned.

, that partof the act aforesaid, which
extends the jurisdiction of justices of the peace to sums.
- pot exceeding fifty dollars, to the great perversion of jus-

-Speaker of -the house of representaties
TH i

. HIGH COURT OF mpmcgmmrs.

. {

N " ! .
i '

( 16 )
articLe IIL

at divers other'times, while actingas

1

- AirepNeepaY, Decembef 28

" The State of :Ohio-vs: Galbin Peases i -
2 On motion of Mr. Bifeau. © .- : S
:Ige.f.a-lved-, ':;By,the senate, that - the summons to be issued
gainst Calvin' Pease, esq. to answer the articles of im-

eachment exhibited - against him shall’ be made returna-

.'ble on the 24th of January nékxt, ‘that the service of the
me shall be performed at;zleast “ffreen days previous.to
aid: day, and that. the samé shall 'be returnied on or before

“proceed to set aside, suspend and.

the day: first above ‘mentioned. ;

Qrdered, That the clerk notify the house of represen-
tatives acéordingly.. .~ = . C
§ o A motion wasmade’ by -Mr. MtArthur and seconded
to-reconsider the third rule for the government of the se-
ate, in cases-of impeachment. = :

‘And it passed in the negatives” B
A motion was made by Mr. Bryan, to reconsider the
third rule for'the gavernment. of the senate, in cases of
fmpeachment..~ -~ . . ® . '

X 'determined in-t}h_e»aﬁirﬂiétive;-- . :
motion was then-made to amend the said rule, by in-
erting after the words, ¢ and served by the sergeant at

ms, to the sepate,’ these words,” -¢ ‘his deputy or depu-

”»
Q

ation of his duties as president afore-
the constitution and laws of this statei
representatives, by protestation, sav- -

n, and offering proof to all and eve«

peachment or accusation which sht

ay b - And determined in the affirmative. .
w and justice. , o Adjburied. oA
ALEXANDERCAMPBELL, . B : T

H: S. HINDE, e
. HIGH COURT UF IMPEACHMENTS.

Clerk of the house of representatives

Sy
. ‘

the subject/ of the impeachment, 0% ITHU'I'i’s;bIX‘l;’ Deécember 49,

i , 'Ifhc_‘s_i‘_\ate of Ohio vs: Calvin Pease. |

PR

w. ' .A 'moﬁqh was m:}_de by MrC .\Bi")"an-,- téi-amendﬁ the rules




for regulating the proceedings of the senate in casesof
il‘r\\p@achmem, as, follows o
 Additional rules for the government. of the senate;on 4
the trial of impeachments. o :
Yst. The managers appointed by the. house of repre-
sentatives shall first introduce their testimony, & after 'the
testimony is gone throughboth en the part of the managets.
and of the respondent, the managers by themselves and
counsel may open the prosecution, the respondent may .78
theniproceed by himself and counsel, to make his defence,
and the managers be heardin reply, and in case the mana-

¢ 19 )

. 1st. The managers appointed by the house Of'reg’i}tg;
gen tatives, shall first introduce their: testlmony,faxtx}i.e frer
the testimony is gone through both on the part-0 e
% pagers and of the respondent, the sa_ld managers ‘}1 o
‘selyes and counsel may open _tho; pr.osecutlon,lttoemake
ondentmay then progeed by himself and 1_:ounsel Jmake
his defence, ‘and the maunagers be heard 1n I€p y;heir o

case the managers shall offer any new ma'ttt':rd :2 nswerk
plys the said respondent shall be pcrmltt‘t: . ﬁ 5 bo.th
2. After the arguments are t'hus gone t rougd ty bott
arties, the house of representatives and respon ben s
~retire fromthe senate chamber, and any mct? e:'ho e
court shall be ‘at’ liberty to offer the reasons 1oT e

" he intends to give _ . .
8 thn'tghe' wourt -are prepared to vote, ghe-houﬁe oi-i
v'x;epresentatives “and the respondent shall lsas’; :(:’t_lce there
] ) ant at arms.,
py the clerk of the courtor sergeant at 2l )
?fO)x; motion of Mr., Bigger, the jfollowing rule wasal
. - _.po’adnpted.‘ L . -'11' 1 upon
It was agreed that the consideration\of this motionbe “ 4 Each tlnembcr w! g{x ca tg"sta":é L
p_ost-poned/u-ntil. 3 g’clock this afternoon. : R - decigion ghal} have the R}'\f/i cge to sta
" Three o’clock, P. Mu - N govern him 1n his votes \ )
at Adjourped. o _

gers shall offer any new matter in their reply, the saidre-
spondént shall be permitted to answer. L S
- 2. After the arguments ave thus gone through by both
parties, the house of representatives and respondent shall
retire from the senate chamber, and any member of: thie
court shall be at liberty to offer the reasons for the vote he .
- intended to. give. B C T
~ 8. When the court are prepared to vote-the housé of °
representativés and the respondent shall have noticerthere .4
of by the clerk'of the court.or sergeant.at arms.  °

to give hig . final

e reasons which

Ordered, That the gohsit'le_ratioh of the motionlas
made, be postponed until to-morrow.. . - Do

Adjourned. . o \\ L

_e—\-.“',#}@%’._&—f-—‘-“—‘: - \\_
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CHMENTS, .

5 .

N

’ \OF IMPEACHMENTS. B Tanuary 4, 1809
N ’HIGH COURT OF IMPEACHMENTS. . THURSDAY, January & 1° ‘
| . | The state of Ohio Vs- Calvin Fease..

——0——! 1y : ' o
" A messa
Morris. Speak ; ‘ ‘ |
Myr. Speaker , L ]
The hmf;e of ;cprescntatfves have appointed Mr. Pi\lgzx

ander Campbell, the speaker to said hqusc,and Mr. Robert
Lucas,a member of said house, to assist the managers ap-f
: p'oi"me,d “to prosecute, the impeachment 1B the. nar?e od

themselves and the people of the state of Ohio, pretere
' resident of the'courts of common

before the senate

FRIDAY, - December 30. . ge from the_house of l-elilreééntdtlves-by M.
) "‘ii_",‘_r Y T SR b (3 N .

The state of Ohio vss Calvin Peases ,

The senate resumed the consideration of. the'motio
made yesterday by Mr." Bryan and agreed thereto asfol-
lows : ST U e e o

Additional rules for the governnrent of the seante on th hen
trial of impeachments. S S e e ' "against Calvin Peas¢, P > tin

E o ~pleas for the third circuit, now pending
as a high court of impeachments,
~ Adjourned.
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HIGH COURT o’_r‘fMPzAcHMEms. '.

THURSDAY, Jahuary_ 12
Tl.ze._state of Ohio vs. Calvin Pease.

. On motion, ,

. of'It"l? reconsider the 2d additional rule for the government: -
€ senafe, on .the trial of impeachments. o
And the question being taken thereupon
It was resolved in the affirmative. ’
"I"hé sald additional rule being read as follows :

2_‘ A.fter the arguments are thus gone through. by
both parties, the housé of representatives and res 'bndenyt"
tsll::ll Tetlft?hfli(l)tg\ t_b_elsenate chamber, and any me&ber of

court shall be at ki ‘ ' asons for the
vote he intends to ;i:rl;gr’ty o offer the reasons for e

And on the question to disagree thereto,

It was determined inthe afirmative.

On motion, ' o '

To reconsider the 8d additional rule for the government:
of the senate, on the trial of impeachments ; =

And the question being taken 'ther'éiipon

It was resolved in the affirmative. T

The said additional rule being read as follows :

¢ 3d. When the court are prepared to vote, the house -
of represcntatives, and the respondent shall have notice
thereof, by theclerk of the court or sergeant atarms : '

And on the question to d;sagrée thereto, a

It was determined in the afirmative.

On'motion, N :

" To amend thﬁ 4th aclldi}ional rule for the government of

e senate, on the trial of i . iking out
therefrom the word ¢ final _:I’;lpeaChmen-tS, > St’rl-kmg o

And the question being taken thereupon .

It was determined in the affirmative.

On' motion, " S -

To amend the 19th rule for the government of. the
senate, in cases of impeachment, by striking front
the end therecf these words, “ except the senate shall wish,
& discussion previous‘to putting the main question :”

(

And the question'being taken thereupor,

\

AT

i 'gaid Calvin Pease,

5

L cmy
’ .I{ was determined in the. affirmative. . ’
Adjourned. | ' S BN
) ——.-\'-GBH--I-—— _ ' )
HIGH COURT OF IMPEACHMENTS.
° | _.’;—I , . ) .
'Tm‘:snAY, January 24.
The state of Ohio vs. Callvin Pegse.

The return made by thie sergeant at arms was read as

follows : -

«] Wm. Creighton, sen. sergeant at arms, to the senate
of Ohio, in obedience tg the within summons, to me di-

. yected, did proceed  (bydeputy) to the residence of the

within named Calvin Pease, on the 9th day of January,

* 1809, and did then and there leave a true copy of the with-

in writof summons, together with a true copy of the ar-
ticles of impeachment, as therein- contained, with him the

R 1
Wu. CREIGHTON, Skx.
_ ' Sergeant at arms to the senate.”
After which the clerk administered to him the oath as
follows : * You, Wm. Creighton, sen. sergeant at arms to
the senate of Ohio, do solemnly swear, that the return
made and subscribed by you, upon the process issued on

* the 28th day of December last, by the senate of Ohio,

against Calvin Pease, presidentof the courts of common
ﬁleas, for the third circuit, is truly- made, and t'!lat/ you
yave performed said services as therein described—so
help you Gop.” o K ,

- By order of the speaker, Calvin Pease was called by the

sérgeant at armis, three several times, in the words follow-.

ing,.to appear and answer : -
- «HEAR YE! HEAR YE! HEARYE!
Calvin Pease, president of the court of common pleas,
for.the third eircuit, come forward and answer the articles
of impeachment,exhibited against you by the house of re-
resentatives.’’ o '

" " Notwithstanding which, the said Calvin Pease .did not =

appear.
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_The oath prescribed was adwinistered to-the speaker by

-theclerk. .
The speaker administered the oath prescribed to the tol-

" lowing members -

Messrs. Abbot, Irwin,

' Barrere, Kinney,
Bigger, Massie,

. Bryan, M-t Arthur,
Burton, - M<Connell,
Bureau, M-+ Laughlin,

: Cone, Scofield, .

, : * Cooper, Sharp,
Curry, Price, and
Elliott, ‘Wood.

. Foos, -

And the affitmation was administered to,
Messrs. Dillon and Smith.
Adjourned uiitil three o’clock to-morrow mornings

, . .
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, HIGH COURT OF IMPEACHMENTS.

g e
WEeDNESDAY, January 25.

The state of Ohio vs. _Calvin Pease.

. "The court was opened by proclamation., ,

Ordered, That the clerk give notice to the house of re~
presentatives that the senate, in the capacity of a high
court of impeachment, is ready to proceed upon the trial
of the impeachment of Calvin Pease, presidént of the
courts of common pleas for the third circuit in the senate

chamber, which chamber is prepared with accommodations

for the reception of \the house of representatives. .
“The managers accompanied by the house of represernta-
tives attended, and the managers were requested by the
speaker to take seats assigned them within the bar wha
" seated themselves accordingly. " o
By order of the speaker, Calvin Pease ‘was again sos

lemnly called, by the sergeant atarms, to appear and ans

;e e L

L .e8 ).

- S swerthe articles of -impeachment exhibited
B .théhouse of representatives. " 7
i Notwithstanding which the said- Calvin Pease .did not

appear. | ., e, ' )
t. ., At the rtequest of Mr.. Morris, one of ‘?’?e managers,
imond who had been summoneq as a witness

"+ Charles Hammo .
S in this caus® was called by the sergeant at arms who an-

" A gwered and took a seat within the bar.
: The managers accompanied by the ho

[’ tives retired.: - . _ .
journed until next Monday morning

against him by

use of representa-

§ < 'The court thep ad
S - ten o’clock.

g 3 G 3 —
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HIGH COURT OF IMPEACHMENTS.

MoNDAY; Jannary 30.

'\ “Thé state of Ohio vs. Calvin Peases

) “The court was opened by proclamation: L
© Otrdered, That the clerk .give notice to the house of re-
presen_tatives,ﬂid’t the senate isin ‘tb'eil‘-pub{it_chambef and
ready to proceed. further on the trxai of the impeachment |
of Calvin Pease) president of the coutts of common pleas,
for the third circuit of this state. )
"~ The managers accompanicd by the h
#ives atfended.- T B o
. "Calvin Peabe was again solenfnly called, who appeared
30 his* own 1 j)’er’pgrso'n and submitted the following mo= -
tion, which-wisreduced to writing addressed to the speaker
and read at the clérk’s tablés -
- Calvin: Pedde in his proper pe
this honorable court that day be '
- fesday tekt, to make plea or answer 10 the several articles
of: impeachment exhibited againsthim, by the honorable
. house of representatives of the state of Ohio, or to make.
. such other, pleas. or/motiofis as ‘may be necessary for his
;\\jdstf'&lef@:nce--'a;nd'the'due attainment -o_f_‘just‘ice.’.’» .
~_:And on thie question to.agreeto the said motion.

- ='I%~-passed__j}manimqusly in the affirmative——Yeas 23+
Those who-vated are, - S '

ouse of representa-

Fion.heré in court, moves
given: him until Wed-
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.

Messrs, Abbot; frw'in,“ L oy
'B'arrere, ) K‘inn'e'y, EE R
Bigger, . Massie, " " - : ¢
.. Bryan, .~ MtArthur, .
; é}' Burton, ©+ M¢Connell, -
g Burean, ‘M¢Laughlin,
" Cone, “Sharp, © © 3
Cooper, ‘Smith, .
Curry, Price, S .
gllll_lon, '?éfood, and 4
iott Ki “(Spea .
“The ; Foos, e, (Spe_a‘ker-. )
, Lhe respondent then rose and requested that Will; ‘
(.,_x:e'l.ght_oh, jun. dnd Heénry Brush, Eiquires, might t:ih:gf o8
mitted and considered as counsel for him. the sajd Calvin = R
Pease, who were accordingly admitted. S E
The couirt then adjourned until next Wedries'day morne 1

-

ing ten o’clock.
. (

\

HIGH GOURT OF IMPEAGHMEN T.Si

e

\WEDI{_ﬁsbAY, ‘February 1,1809. . .

'lee state of Ohio vs.. Calvin Peaser

o
s

- Thecourt was:opened by proclamation. : . :
Ordered, -That the clerk give ‘notice to. the. house 6f
representatives, that the senate is in'their public chamber, |
and ready to proceed further on the trial of the im'p'ehéhzn
ment of Calvin Pease, president of the court.of common-
‘pleas for the third circuit of .this'state, .~ . T
- The managers acconrpanied by the house of téﬁfesé;;:-
tatives attended. = .. . I
The respondent with his counsel also attended and were
requested.by. the speaker to take seats-assigned .them withe,
in the bar, who seated themselves accardingly.
The respondent being called upon by the speaker.ts
make answer -to the articles of impeachment exhibit d
against him by the house of reprcsentativ'es' o
rose and submitted the following motiqn,' '

;5 . thereupop’
which being pe-

-

Ve

. at the clerk’s table. ‘ :

in order?”

. spondent and insisted, that by the constitution of this state,
_ D . 2
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luced to writing, was addressed to the

sfmaker. and read

« Calyin Pease in his proper person in court, prays judg-

" ment of Thomas Elliott, esq. a senator of the state of

Ohio, for the county. of Jefferson whether the said Tho-
mas Elliott ought to sitin the trial'of this cause and vote
thereon, for that the said Thomas Elliott is prejudi-
ced therein, and has formed and delivered an opinion pre-

judicial to the cause of the said Calvin, and hath pledged

himself to support the same by his vote—all which the said
Calvin is ready to verify and prove when and where this
honorable court shall appoint.” ) o

Mr. Brush, on behalf of the respondent, argued in sup-
port of ‘his motion, and was followed by Mr. Campbell
and Mr. Morris on behalf of the managers who insisted
that the motion was not in order, the said Thomas Elliott
having been swoin to try the cause according to law and
evidence. ] '

And the speaker having decidéd the motion.not to be in

_order, it not having been made befors the said Thomas

Elliott was sworn to try the cause.
" An appeal was prayed by the respondent from the deci-
sion of the speaker to the court.

And on the question, ¢ I3 the decision of\the speaker
There appedred yéas 14—nays 8.
Those who voted inthe affirmative are,

‘Messrs. Abbot, McArthur,
Bryan, M:¢Connell,
‘Barrere, M+Laughlin,
Curry, Sharp,
Dillon, Smith,
Trwin, Ptice and
Kinney, " Wooad."
Those who voted in the negative are, .
Messrs. Bigger, ‘Cooper,
. Bureau, Foos,
Burton, Mdssie, and
: - Cone, Scofield.”
Whereupon,

The speaker stated that the court had décided that the
"decision he had given was in order. -
. After which “Mr. Creighton rose on behalf of the re-
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the decision of the speaker was decided to have been in-
correct, there not having been two thirds of the senators
who voted in favor of such decision, and thereupon sub-
mitted the following motion, which being reduced to writ-
ing, was addressed to the speaker and read at the clerk’s
tabhle. .-
« The respondent moves this honorable court, that upon
every motion on the trial of this impeachment, it shall re-

e

quire two thirds of all the senators to decide any question

against the respondent.”

And the question being taken upon the motion,
- It was decided in the negative—yeas 4—nays 20.
Those who voted in the affirmative are,
Messrs. Cone, , Elliottj and
, * Cooper, Scofield.
Those who voted in-the negative are,

4 Messrs. Abbot, | Kinney,
: Barrere, Massie,

Bigger, ‘M¢Arthur,
Bryan, -M<Connell,
Burton, M¢<Laughlin,
Bureau, Sharp, - :
Curry, Smith, o
Dillon, ~ Price,
Foos, Wood and
Irwin, Kirker, (Speaker.)

The respondent being again called upon by the speaker,
to make answer to the articles of impeachment -exhibited
against him by the house of representatives, rase and read
his answer as follows: S

1

Tue answik oF CALVIN PEASE, PRESIDENT OF THE
COURTS OF COMMON PLEAS, FOR THE THIRD CIRCUIT
OF THE STATE OF OHIO, TO ARTICLES OF IMPEACHT
MENT EXHIBITED AGAINST HIM, BY THE HONORABLE

THE HOUSE OF REPRESENTATIVES OF SAID STATE, IN .

THE NAMES OF THEMSELVES AND OF ALY THE PEO-
PLE OF SAID STATE. '

THIS respondent, .by protestation saving to hirself

the benefit of all manner of exceptions to the many defects, -

insufficiencies and informalities of said articles of impeach-

- as a court of cammon pleas,

" question of law,

L
. P G 4 )y

ment, and to the vague and uncertain manner in which' said
" charges are set forth, and the want of any charge Qf par-
ticular facts to which this respondent can, in any wise, dl/-
rectly answer. "’ _ ' C
“This respondent saith, that to the first article, for want
of any specific fact therein set forth, he is unable to make
any answer otherwise than By raising certain suppositions
thereon. ) . g o
Supposing, therefore, in the first place, that the gist of
the supposed high crime or misdemeanor therein set
' forth, consists in the wicked and corrupt intention by which
this respondent was actuated—he for plea saith, that he is
thereof in no wise guilty, and this he prays may be enqui-
red of by this honorable court.: o
Supposing in the second place, that the supposed high
crime or misdemeanor consists In an €rroneous opinion of
the court of common pleas, in' reversing and setting aside
the judgment of the justice of the peace, for the causes
therein set forth :—this respondent in answer saith, that by
the first section of the third article of the constitution of
this state it is declared, that ¢ the judicial power of thisstate,
both as to matters of law and equity shall be vested in a
isupreme court, in courts of common pleas for each county, -
in‘justices of the peace and in such other courts as the le-
gislature may from time to time establ_rsh.”—By this arti-
cle the whole judicial power is \Zested in Fhe courts of law,
- and no judicial power whatever s vested in the legislature,
or-in either branch thereof,in the ordinary administration of
justice. The cause stated in the first article was legally
Temoved into the court of common pleas by one of the par-
ties, and was there depending for a judicial adjudication,
which it was the bounden duty of said court to make, that
this respondent, together with his associates while sitting
: in pu'rsuanc_e_of the duties of

their office, did proceed to hear, adjudge and determine the

o

then 4nd there submitted to their conside-
.~'¥ation, according to the constitution and laws of the land,
' and in conformity to an adjudication previously made upon
"the same question by the highest judicial tribunal -known
to the constitution and laws of this state ; and this re-
. gpondent expressly avers, that the question aforesaid, by him
it form aforesaid adjudged, was purely judicial and one of
which this court can-hold no plea or take cognizance un-
less the judgment is manifestly erroneous,arbitrary and
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oppressive, and wilfully, wickedly and corrﬁptly given, and
then the error of the heart is only criminal, and not that of
the head. = All crimes consist in-the wicked intention with

-which the actis committed,and by the known:and establish-
ed laws of this and all other civilized countries, the mere -

involuntary acts of men or their errors in judgment are no
way criminal or punishable as crimes, more especially judi-
cial officers whose duty it is to decide in doubtful and dif-
ficult cases, and who must be guided in a great measure by
the light of their own understanding. It would be a prin-

* ciple too monstrous, too pernicious in its consequences to-

+ be admitted in a free state, that judicial officers shall be an-
~swerable, either civilly er criminally, for mere error of opi-
nion in a cause within their jurisdiction. Where is-the

intallible test by which their opinions are. to be. tried #— -

None but the opinions of other men who are also liable;to
err, and where men differ in opinion, men must decide, and
it is at last but matter of opinion who is right and who is
wrong. .

But let us ask wherein consists the error of opinion, in .

the case stated in said first article of impeachment. The
decision of the court was founded upon a supposed uncon-
stitutionality of that part of the act, entitled ** An act, de-
fining the duties of justices of thg peace and constables in
criminal and civil cases,” which gives jurisdiction to jus-
tices in sums over twenty dollars. Here it becomes ne-
cessary to resort to certain fundamental principles to give
_construction to that part of the constitution which governs
the casc. . '

" Itisasound and uncontroverted principle in politics,
that when a people in forming a constitution reserve the
right of enjoying those privileges and exemptions, by it

intended to be secured to them freely, uncontroled and uns -

restrained without the least hindrance or molestation ; and
what cannot by direct means be taken away, cannot by in-
direct be either taken away or impaired. :
By the 8th section of the 8th article of the constitution,
--of this state, is déclared, ¢ that the right of trial by jury
« shall be inviglate ;” here an important right is intended to
* be secured to the people, to be exercised freely and unin}
barrassed, ' It is secured in the most emphatic language,.
not merely that it shall not be destrayed or taken away, but,
that it shall not ¢ven be wiolated, being considered a. right

_our constitutions

. ©  their cause tried by a jury, to a trial b

. no impediment ist

. vided, ¢ thatif any personor

- order of the court, which order-

'
]

' ;)f. too much importance to phetliberfie_s'bf the pgople, too
sacred to be in the least tittle: infringed.

- This right.is no where defined in the _é0nsti\tut}on_. tI; is
mentioned as a right then existing, well definéd and under-

_stood. We can, theréfore, no where find this right but by

yerti ] i Yctence at the time of framing
adverting v o 1av<§7::nt§:;:tgna thatin all civil cases ari- .
sing upon tort, and in all arising upon contract, wxzzec;h?
sum in dispute exceeds twenty dol}ars, the action 2 incgi-
‘nizable only in a court of record to which a .Ju;y.. taci-
dent where the parties had the right to submit their fctheir
(if an jssue in fact) to t:hc _d_ccklslop of a jury of

ithout any restraint. o , O

cog;rt}l’izvﬁll?sectig’n of the before recited act, .tHe_:‘Jtun(si:
diction of a justice of the peace in civil ;ase}:, lfs e;;te':nd
ed to the sum of fifty dollarls in cases both of tor
contract. . . »
" By this act the parties are ¢

before cognizable by a court, where th

J -, .

ompelled in namerous cases,
] e parties might have
efore a.single ‘ma-

gistrate without the benefit of a jury. So far_the- nghtriﬁ
denied. But it may be objected that the parties magrﬁz.ed
obtain the privilege byan appeal—true they may, pr ded
! hrown in their way ; but if §uch en} a}l;
rassments are thrown in the way, ._as' to put ;lt -out (})u tv_le:
power of the party to obtain an appeal, is not his rig
olated ? Nay, isit not absolutely taken away = e bro-
- By:the sixteenth section of the atoresaid act, 1t 1 ;}11
: persons shall conceive m}
or themselves injured by any judgment of any Jusf)l‘;:: of
| thie peace, it shall be lawful for such person or 'I::;-s wit’h;ﬁ
_appeal to the court of common pleas, at aﬁmy tci e i by'
“oventy days, next aftr eSO S e sulfcientsure-
arine into recognizance with at 1€ast OFe - :

:;fel;n;f sum dohgle the amount of said Judfgf;m:n;n:lmtc;
- costs, conditioned to prosecute said appeal to e 'an’

abide the order whichthe court may make therein.” ;
.~ By this section of the act, tht:l party- xlsg\;ﬁgtot:b?gg 2,

must before his appeal 1s allowed, ﬁ'rzf]: e ot ls cast)
is in substance, that he pay the debt ar}d Ccosts, and tl}e :)1:11
“of course stands holden for hoth debt and costs,las 1s_f¢thz
apparent from'the ¢ircumstance, that the pena tylo he
bond is to be in double the amount of debt and costs,

7.

a1,
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~which is clearly intended to secure both. . Now in propor-
tion, as the sum and the extent of the liability of the %zﬁl’
‘is increased, -in the same proportior is the” difficulty of
procuring bail increased ; and whénever a party 'fror‘r‘iy' 0-
verty, want of friends 6r acquaintance, or any Sther céste
is unable to procure bail, this inestimable - privilége is ab:

solutely withheld, an evil which will fz ]
. thheld, ich will fall almost exclus
." upon the poorand the stranger, whose rights the);,]culx‘:;.;fi:g'

of thel "
oy aws ought ever to guard with the most careful vigi-

For these and many other reasons, which this respon<

dent 1 e, wi is ¢ i
; deems conclusive, he, with his associates, did adju-

dicate and determine, that so much of the act aforesaid
ag-extends the jurisdiction of justices of the peace'tc; sums
over twenty dollars, was unconstitutional, null and void
as by the constitution and laws of theland, and the solerm;

obligations he was under t ' i ;
i : o perform the dutie i ce -
he was bound to do. P sof hie ofice

AS‘Lleposm.g in the third place, that the supposed,crimi-
nality . consists in this respondent’s assuming the right to
decide upon-the constitutionality of the acts of fheglé is-
lature. This respondent in answer saith, that the poWegof
deciding upon the constitutionality of legislative acts,
when the gu;stion takes a judiciél' form, is vested i-n'thg
courts of justice, derived immediately, from the ' people

through the constitution ; and to demonstrate this princi-

plf.:.xt is necessary to take a view of the American consti-
zﬁzlr?:s., from thenj origin and the subsequent practice ufxder
All government in its original simple state is purely de-
mocratic, that is, resting solely with the great body of the
people, and 1o onle man possesses an inherent right to con-
troul or.command another. If he does it, he must’ either
usurp that authority, or it must have been previously dele-
gated to hxm.by the people, so that no legitimate authorit;
can be exercised by any one man or set of men overz
state, without the consent of the governed. '

- This sovereign power which 18 inherent in-the people
consists of all the civil powers, the législative, execu;ivé
and- judicial, of the ecclesiastical, military and maratime
powers combined.—It is without limitation, responsibility’
or controul. It is the power to do any thing, which thg“
physical force of man put into action by the combined will
of the whole is-able to pérform,.\whethér just or unjust, .

. - ! ‘
!

b
e Y

-

upon and executed ; an
its original simple form,
gated to any one man
potism. ‘

_apartof itin such portions,

. restrictions ag they deem ‘most
' United States revolted from
- and asserted their own inherent

"discover the excellen
apprehended. They

\ and acthated /by a pure sp

- wpon the other,

., liberties might be. in the leas

*most sparing

. such laws as appertain to his department,

sty
however arbitrary, tyrannical, oppressive ‘or ¢ruel. By a ‘
* single operation of the will, the law is made, adjudicated

' and where this power 1s exercised in.
, or where the whole of it is dele-
or set of men, it forms a perftct des-

That the p‘eo-pl'éﬁn/ave a right to delefsate this .power, ot

and under such limitations and
st beneficial for their safety
and welfare is unquestionable. When the people of these
' the tyranny of Great Britain,
rights, they exercised this

right of delegating the powers of governmenttoa few
who were to represent ‘the whole. They had before them

the history of other nations and other times—they could
cies and defects of other govern-

from what department of the go-
t danger to their ‘liberties was to be
had from a long course of sad expe-
hat source their oppressions came,
irit of patriotism, and an invin-
their great solicitude was, so to dis-
tribute the powers of govgfnment into the hands of dif-
ferent bodies of magistracy, with such mutual checks, one
with such a-degree of independence of
each other, and such responsibility to the people, that their
t possible danger. ,

Thelegislative power being the most important of all,
and subject to the least ‘controul while in action, being the

most able to assert its own rights, ;

‘and (if so disposed) fo.
violate the rights of others, having in its hands the sword
and purse of the nation, th

ments, and well knew
vernment the greates

rience learned from w

cible love. of liberty,

eir power is delegated with the
hand, and guarded by the most careful vigi-
lance. ‘The power ig vested in.two distinct bodies of men,
with a negative upon each other, and by the United States’
- constitution, and that of most of the individoal-states, the
executive magistrate has a qualified negative upon their
acts. They are elected-for short periods; and all the high
and most dangerous powers are absolutely withheld from
':Fh!-“m' . " S . i '
“The executive power is vest
with such powersas are necessa

ed in a chief magistrate,
1y to enable him to execute
and under such




-+ The/ jadicial power consists i “ expounding the laws of -
. the country, and administering justice according thereto..
" And whenever #° question arises judicially before the court:
. ypon the construction of ~any law, the court are bound to
" ‘decide what the law is. . ST
“Two contradictorylaws cannpt exist and . be in force-at
the same times “If two-acts having the form- of laws are in
" existence, one must give place to the other, and the courts
are to make the decision when the question comes judicial-
ly before them.  If therefore, the rights of A and B come
in question beforea court of  justice, A claiming 2 right
secured to him by the constitution,.and B claiming under.
an act of the legislature, in opposition 'to A’s right,- each
has.the right of -being- heard in support of-his claim, and
the court are bound to decide the controversy according-to
" law and to establish that right which -hasTaw to support it
The. constitution is theé supréme law by which the court is .
‘bound. The act of .the legislature, /(if contrary:to the
constitution) is void from ‘the beginning, and has not the
force of a law, and rio one is bound to vield obedience to
it. - The court then is under the ind.ispje;nsable necessity: of
. confirming the right of A;-which is-bottomed upon the.
‘constitution, and rejecting the glaim of B; whichis found-
ed upon a void ‘act. . e K ot
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restrictions and limitations as are necegsary to render the
people secure from his-ambition or tyranny. -
The judicial power being the weakest of aI],vénd least -
able to protect itself against the encroachmentof the othe
ers, and being,the power through which the force and ope-.
_ ration of ‘the laws are most immediately felt, and by which
the rights of the people are to be asc‘ tained and vindi-
cz.[t"ed, it is delegated in the ‘most ample manner to the ju:
dicial courts ; and the greatest pains are taken to render
them so far independent, that they may exercise their opi-
nions frecly—unawed and uninfluenced by the other pow--
ers. By securing to them a competent salary during their
‘continuance in office, they are rendered inaccessible to
bribery. By securing to themi their offices during their
good behaviour, they are placed above the slavish passion
of fear, which might convert them into vile instruments
of ambitious tyranny.. .
Each of these powers are an emanation of the sove-
reign power, and are conferred immediately by the peo- -
ple through the constitution ; and each body of magistrae -
' cy represents the people in their respective departments.
The legislature represents only the legislative power of
the people to the extent delegaamdl. and to that extent their
acts are the acts of the peopl t when they exceed that
extent they act without authority, and a]though.theirl acts
have the form of laws they have no binding force. ‘
The chief magistrate represents the executive power of
the people, and the judges the judicial powers, and these

i

lative acts, is not only necessary by incident to the courts of
justice, under:the American tonstitutions, and so univer-,
sally "considered ;. but thie principle is expressly enforced
in the constitution of the United States, not only upon the
powers being all derived from the same source, no one is 3 j_]‘udges._':‘)f t;l_l(:i'Umtetgi_ }S\tat_es(lil?y'da slol-ti_'mn 9a-tl]13, 'b‘;tlalsg
‘subordinate to the other ; buteach is a separate branch of upv?nl v ? {1“ ges of -the f,mf “}? u{} §ta§:\ss. Dy the gt
the government, and the acts of each are the acts of the- b _article of the. constitution=ol the | nited States, 1t 18 de-
people. By the legislature, the people make laws : by the clared, that this; constitution and the laws of :the ‘United
chief magistrate they execute such laws ‘as ap ;rtax t Sfates which shall be ‘made . in pursuance thereof, and all
that devartment, and by the judicial . appertain fo treaties made or which shall be made-under the authority -
ter iusgce. T};a‘t th'os}; pgw‘l,l:s :;I:V cg:;t:r;e}::?’ ag:ir;;'ﬁ of the United States shall be the supreme law of the land, -
understoodand remembered, a constitution. is f}érméd b}:- .a}?.d the j;:dgeé In every s-talte Shﬂ,}. be bound th‘:eby? any
i feton 1 thing in the constitution orlaws of any state to thecontra-
the peoi)le,l :ed{?ced g ¥r;:tcnlpr_;c1sxon,fan(11 recorded fof. ngtwithstandiimg It is -also re(:o-ygnized and further
a perpetual testimony. It has the force of a law given it—- : T T ' :
a law in its nature paramount to all other human laws—a. :l‘::o;\i‘:g t:i};lth*_eo?5st1;_ste;:ntqll()):rquzlm];ct 107'fggozg:ietis,dp?fid
law unalterable and unrepealable, except by. the ‘mighty - e abhiah B e cotrts of T e States.
h?,nd of th..e people—a law to which -all men are boundtd . act, 0 -estab l.s{ . the' Ju 1c1al courts of t .c nxt(?( tates,
yield obedience, and which all magistrat hether légise wherein Rrovision is_made for rempving certain causes
; P sadich gistrates, whether legis= “from the .state courts-into the suf reme court of the United
lative, executive or judicial, are-solemnly bound to obey . state o g p > ! ¢ Unite

and support.
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" This power to-decide upon the constitutionality of legis- " -
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compel the judgeto’do. his duty, whenever through fear,
or, some -other’ cause,he might otherwise be disposed to
neglect it. - If the courts do not possess.this power, of what
use is the constitution ! How.are the people to obtain the-
rights secured to them by .it, when invaded by the legisia-
ture ? It is in the courts-of justice that the rights.of men
are to be ascertairied and vindicated, and if the courts are
shut agaist them, of what avail is the. constitution ? It is
 ‘said, that an effectual remedy may be had through the me-
£/ dium of elections~—waving the supposition that.the legis-
: 1_at'_1'n'e may at-once strike at the root, and at one blow, over-
throw that'remedy, -of what avail would the repeal of an
unconstitutional act; be to-a man who had beén ruined by .
t?. Or can ap election restore a man to life, who has been -
ex¢cuted. under anungonstitutional act 2 -Without this ef-
ficienit - check, :the '‘cofstitution becomes a dead letter.
Where is the mighty-danger to'be apprehended from the
exercise of - this.power? What possible advantage can the
udges propose to themselves, from a wanton abuse of it?
'Can they obtain wealth ? Their salaries are fixed, and the
reasury is in secure hands. Can'they obtdin fame? None /.
but that which but. few men will aspire after. = Can they
potain' power? They can’neither command armies nor le«
7 taxes. Can-they perpetuate their offices? The legisla-
flore will take care of that, The power may be abused.
fo it may in' any ‘other department of ' the government.
Because power may be abused, is it a sufficient reason that
culd mot be delegated? If ‘it is, no power whatever
Id, be delegated; but all rest'in the great bady of the . .
people;-to be exercised by them collectively, which wotild .-
ably end in’anarchy or' despotism, ' It is absolutely *
essary to the exiatence - of ‘civil society, that a part of

States, wherein the constifutionality -of laws is drawd.in
- question.’ T ’
The judicial .courts of the United’ States and of the.
individual states, have uniformly maintained the principley
»and the legislatures have acquiesced theréin... The case of
Vanhorne’s' Lessee vs.. Dorrance, reported in second of
+, Dallas’s Reports, page 304. The case of Marberry vs.:
\M'a‘d_dis‘on, Cranch’s Reports, val. 1, page . | with mar -
ny others prove the fact. : Such-also, have been the prin-,
“ciples maintained by the opinions‘and writings which have®
been publistied to the world by our ‘most epirent states-.
men, who have since enjoyed the highest confidence of the:
natiom.. . T P00 C
-When the people of this state Jormed their constitution,
they had for their:guide the constitutions, laws and usages. -
of the-United States, and all the individual states, with their. -
*" - long .course of experience. The citizens were most .of.
thein emigrants:from the othér states, and well Knew their: - |
Jlaws and customs.. They framed a constitution similar in..
“itsieadin} features to that.of the Wnited Btates, and with a:
full knowledge 6f this construction being put upon’ ‘the:
grant'of;’g;udi_cial. powers. 'by all the states and the United
‘States. ' They made no contrary provision, nor were they at-
- liberty to adopt a contrary principle. By the ordinance of :
congress, and the law authorising the people of the North
Western Territory to frame a ¢onstitution and state go-°
vernment; they were expressly prohibited from-introducing
any principle, incompatible with republicanism, and thig:is - -
considered as one ot the most valuable provisions in our
republican institutions, But the people of this state, have '’
: not barely omitted to prohibit the exercise of -this pewer..
© . On the contrary, they have expressly enjoined it.;upon the. -
judgés.  They have laid them under the strongest pos
ble obligation to perform itas a duty: not merely by the;
*  mandate, but by a solemn oath registered in Heaven ! A:: j eecssary to © IStenc ! b ,
vow which they are compelled to fulfil, under the penalty - hie sovereign power should be delegated—that confidence
- of ineurring the awful vengeance of ;the Almighty! Can' phould be placed in the different departments, and that they.
.. human'nature bé¢ so*inconsistent as to require a man to take:- fthoyld "place_ CO‘_‘ﬁdﬂ\_ce‘m each other. e
a soleinn oath, and afterwards compel him t6 violate it > -Or ; \t' ig-asserted by some, that -t.hf? lg-d;c;al power Is subor+ .
can fan be so- vain and presumptuous,. as to require his - Jinate o the legls-la_ture--that_ the judges derlvc'b both their
fellow man, to yield him more honor and obedience than to/ °§_‘a_“/d' powers from them . This I deny. The oﬁ?cgg
his Maker, and thus set -the Almighty at defiance ? & created by, the constitation. . Th;e legislature are .only -
' This oath is not 3 mere pompous form of words to add". orised to dgs_lgna,te the persons _wh_q are to fill them.
dignity 1o the office, but.a substantial tie. of .conscience, to.. Judges ar¢, therefore, not indebted to the legislature
o - : S . R eir offices, but'merely - for their good will in placing
m therein. = Nor are they indebted to them for their ju-
cial powers. ‘If the constitution does not give it to the
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* fountain of justice.
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- courts, it certainly does not give it tothe legislature. And
hew can the legislature.give what it does not possess? The
© constitution unquestionably. gives
lature can only appegtion that power among the several
courts.’. To illustrate the proposition, suppose a man dies .
sons,

scized of lands, leaving two
heirs.. Theé lands
is appointed
proportion.

Now, notwithstanding,

rive his right to hold his particular share,
through the act of C, yet both~will

their ancéstors. ‘ ,
British authorities are frequently

that the judicial power is subordinate to the
but their-.government and ours, in that respect, are dissimi-
In Great Britain the judicial poweris an emanation
itis derived from thescrown, the
Their legislative power is omnipo-
‘tent, uncontrouled by any written constitution.

lar.
of the royal prerogative. -

king,.from whom the judges derive
part
subordinate to-the legislslative.

bound to exercise.it.
in opinion,

this case, as they frequently are onother general
‘by“tonsidering rather thie” subject on: which it

than the

they are extremely apt; instantly to condemn’it, and ever
ingenuity can devise is advanced t

argnment which human
overthrow it—while on the other

principle been applied to a different case, where its opera
tion would have gratified the feelings, it would bech
rished as an inestimable blessing. " Every v
or politics, ought to'be.cooly and impartially tested by th
force .of reason—how it will operate uader ‘all circurf
what are all its possible ¢

stances, and in all cases,.and
sequences.
tate tlre public mind, it is the mast

.the” pewer.

descend to them.
to divide the lands, and set to

of the legislature, the judicial power is, consequently,
But the case is quite dif-
ferent in the American governments,
. shewn.’ - o - _
In whatever rational point of yiew the subject is placed;
* it is manifest, that the courts possess
It is a question-on which men diffes
and the opinions of * many may be formed ‘i

intrinsic merits of the principle itself. .
ciple of law, correctly applied to a case,
opcration repugnant to. the feelings and desires of .men

In cases.which excite public atterftion and

The legis-

A and B, his 3
in common.. C
‘each his due 3
Aand B will each de-

resorted..to, to prove
legislative ;

, And the i
- their power, being a 4§

as I have before
this power, and are

principled;

should "have at

hand, had the - sa

principle in la

2

difficult duty. a judg

in severalty, S
derive their title trom i

N

“he may posaess; i common with other-men-

> give in evidence a claim upon the plaintiff as
cbmpromise took place between

- . . .._\
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 hias to pérfdm;, to divest himselt of those feelings” which

' To stem the
torrent of popular préjudice, where: they. are-:..oppg*sgd,..w
" the fzi'_'mc'i'plcs; which oughtto govern in "che_ case. .
* This respondent avers; that there-iy 1O high crime. ?Ix
-misdemeanot'gbar'ged in the said first artlclcz qf xtrlpeac -
'ment,dnd e 1s, therefore, guilty of mone. - " oo
. In answer o the second article, this respondent says,
' that he is not guilty of the facts therein charged, nor do
said charges amount to any high- crime of mlsdgn;‘e?lpor.
This re'spond'ent,how_ever', begs leave to state thfe. ollow-
ing facts : An action was brought 1n the court 0 k::omn}on
pleas, for Trembull county, by Elijah Wadswort against
Solomon Braynard, on a promissory mote; on which so.rl?f:-
thing more than twenty  dollars was due, as set forth in
said article. . The defendant appeared by htlﬁ iozncxl,hoalﬁg
lead-the ral iss ave .notice that he .
plead the general issue, and g D A
the parties, and the “plain-
(iff agreed to allow 2 part of the defendﬁnt’s} d_cmand ; and
-thé same was accordingly epdorse(} upon said note, which
redﬁced‘th'e sum to seventeen dollars and some cents ; and
the defendant being adviséd by cou_nsel, suffered judgment
to go against him by default, knowipg Fhat the (cios;s were.
1o be taxed, and the “judgment was entered, and the costs
taxed in the. clerk’s office, according to the usual practice
‘of courtsin such-cases, without the bnowledge or .m,terfe-
: of the court. T .
) .r‘eriﬂrf aorx{swer to the third article 'of: 's:}i.d 1mpeat;,hm,_ent, this
resﬁondeﬁt saith, that th.e- same 1s }nsgﬁicxc‘nt, vigpc and
uncertain, that there is neither timemnor place, nor im_v par-
ticular fact therein set-forth, t0 which this re}:;sponc ent can
answér, nor is he by the laws of the lgpd boun;i to ansv\{jr
thereto ; and hereof he prays J.udgmeir_,f'gﬂof_._thlg honorable
' 90%%3 respondent having answered . the' several c;haﬁ-gea
exhibited against him, so far as from the na'cure_1 of them,
and the short time requysted, he has been enabled, com-

. .mits himself to this honorable court, defnanding only that

‘the same 'measure Q \_just'xce, with the same lmpar_tml
band, with the same Mtegrity o_fhear.t,be_mct.ed unto him,
~ihich has ever been his most.ardent desire, and constant
‘cx_i‘déa#o_r‘ to mete unto others. . -
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+ And he handed. in ‘the, same-a‘t_,.the'q-l_erk's. table.. -

“The court then adiourned il 1 ; :
this afternoon. en ad‘]q_ume‘d,_ until l}a.lf past “two o’clock -

K - -,—"::'Q-H!-_—F——

HIGH COURT OF IMPEACHMENTS. =

/ ‘ﬂt-— . J
) s
‘.

' Half past 2 o’clock, ». .
The state of Ohio vs. Calvin Pease. |

Th ' '
_O.ra‘;rc:;l’.frv‘:as opened by proclamation,
presentati\;es tl:l':,t tt};lee clcr]i give notice to the house of re
_ » ths senate is'in thei i ]
present . eir public ¢
re Czlv?nplr;oceed farther on the trial o? the if::la?bfr v
e orn ] case, presicdent of the court of c¢ Ton. pleas
Th'e third circuit, in'this state omman pleas.
€ managers accompani : . ent
. ] an y ) a
tw';s . nanage panied by the house of representa-
. h Y » - - |
. Mre Ee’;}:];xlw)(:ﬁn; thhhhls counsel also attehde/d
.. Mr. Cq on behalf of th l and
i obeasmpbell, on bet ¢ managers, asked-
regresemaig,ggrml‘ssmn read the )r’eplication’of the ?:)d hav;
P ettt tlf:-, :::ntlh:. p}ea and answer of  Calvin 1;1::52
o rtg of common ple ird cir-
cuit, of this state, as f%llows" " pleas for the third E
o : B ' | |
THE REPLICATION OF THE HOUSE oF
| ;o THE PLEA AND ANSWER OF CAL
ENT: OF THE COURTS OF COMMON
THIRD CIRQUIT, = S

THE house of sent: .
I ‘ -representatives of th, t i "
comin rep eg of the state of
ered the answer of Calvin Pease, prcéici(g:;oc;}l::l‘z’e
t, to the. articles

g?ulr;:\ oi;c%mmop pleas for the third circui
of in gf fhemenﬁ against him, by them exhibited, ;
and lemselves and all the people of th o Obie
T}?bsi;"ﬁ; | the Pi¢ ol the state of Ohio,
at the said Calvin Pease, b endeavore er
e : -alvin. Pease, hath ende
the :;:’ihi:rl'mgs and misdemeanors lafd tc’va v}?i?%h N o by
) _ sinuations.and mistepresentations of facisrge'?thb}t’
tat] ; tha

the said answer ;
k wer does give. a gl ,.
untrue,to @oes give a gloss and . coloring, f:
se,to the various criminal matters contained inai;e iy
¥ { T e Sa‘ldl

WrDNESDAY, Fcbruarv,’l.—

gEPstsN_’rATziE's,
VIN PEASE, PRESI-
PLEAS, FOR THE

z

’ i /"
. /
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article ; that the said Calvin Pease, did in fact' commit
the crimes, of which he stands accused,and the. house of
representatives, in full confidence of ‘thie ;truth- and’ justice
of ._th,girz_a__ccusatiorn-, and of - the necessity of, bringing. the
said Calvin Pease, to a speedy and. exemplary punishmeit,.
_and not doubting that the senatewill _use’-all becomingdi-
S ligence to do- justice to the proceedings ‘of the house. of
‘SR representatives, and to vindicate the honor of the state;
" do aver their charge against the said Calvin Pease, to be
. true, and that the said Calvin Pease is guﬂly in such maun-
4 neras he stand§ impeached ; andthat the house of repre-
S sentatives areready to prove their charges againt "him, at

B such convenient time and placeas shall be appointed for

' S that purpose: and the house of representatives further

‘8 ‘say, that for any thing by the said alvin, in his plea above
. pleaded, to the said third artic
SR ought not to be precluted from wnswering thereto, because
BB (hey say, that the said third article of impeachments'is
B good and sufficient in'law, and-this the house “of represen-
i ' tatives pray may be enquired of by this honorable court.
‘ " ALEXANDER CAMPBELL,

S . .. . Speaker of the house of .representatives.
E ATTES?, J'TH:'S. HINDE, :

: 9 S Clerk of the house of representatives.
A ‘WEDNESDAY, February 1, 1809. S : ’
BB And he handed the same at the clerk’s table. ,
/2 Mr. Creighton on behalf of the respondent submitted
AN | the following Totion, which being reduced to writing, Was

. addressed to the speaker and read at the clerk’s table :.

s . thie trial of the hrticlé.é of impeachment, exhibited against

é Him by the honorable the house of representatives, until ‘he

pv
- .Canfield, in the county of Trumbull, whom he deems an
' important and material .witness in his defence, and that he

f. cannot go on safely to trial without his testimony, and

' hopes and €xpects,: with the aid of the process of this ho-

. norable court, to obtain the’ attendance_and testimony.of
" the witness aforesaid, in a reasonable time, (say

but the attainment of justice.” o o
~ Mr. Creighton, in behalf of the respondent; argued in
supporsof the motion, and was followed by Mr. Campbell

.
3

of impeachment, he:

' ¢t The réspondent moves this honorable court to continue

. can procure the attendance of Elisha Whittlesey, esq. of

and that this niotion is not made for the purpose of- delay,

and Mr. Morris, in behalf of the managers, who opposed

Fry 53
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: S _‘( ._ 4'0 ) S Méss\rs.,B;a_rrere, Ly _.I,r_.win,,‘.’ ’ LR
¢the motion, and the Fespondent and Mr Brush, in his be- - I Bigger,. - » Kimney, - ; "
Half, was heard in replys- <~ O L o :,B,Tyan,“ S L ’M‘anslslze,_, o o i
_ Whereupon,. - T R R ' Burton;. .~ : .M‘Ag.hur, S
+THe speaker informed:the said Calvin Pease, that the = - .. Bureau, . K M .("annel!,. ‘ 1+
. courtwould take time to c’b‘hsiderhis-motion.' o ' k- . Cone, - : - M‘-La_gghl;n, L2 P4
. And the courtadjourned to ten ¢’clock to-morrow moin-: - (éoopg_r,; C gqoﬁeld, - S
ing..- T S . SO, urry, . Sharp, S ;
T : _ R K Dillon, : Smith, 1 . '
s s i » : Elliott, . . Wood an : :
) ' . o __f'f'*"‘» e S - . Foos, - Kirker, (Speaker.)
. . HIGH GUURT.CF-IMPEACHMENTS. - . - The vote in the negative was. :
i . . : S e ' . oo R : . ’ /o Mro Abboto R .
S R ' o On motion, . P s
R T 5 By Mr. Bryan, to fill the blank with the words, ¢ The
, THURSDAY, . February 2. . . i first Monday in January next. S .
. L R 3 - Theyeas and nays being taken, -
The state of Dhio vs. Calyin Pease. B = It passed in the negative—yeas. 10—nays 13.
L . T e o Those who voted in the affirmative are,
The court was opened by proclamation.” - . s Messrs. Bigger, - Irvin,
Ordered, That the clerk.give notice to the Thouse of re-~ ' Bryan, \ - L . Massie,
presentatives, that the sehate is in - their public chambery . N Bureau, = - - . Scofield, .
and ready to proceed further on the trial -of the impeach- - S " Cone, C. Sharp and
ment of Calvin Pease, president of the courts of common ' S Cooper, - - 'Wood. : .
pleas for the third circuit, in this state. i Those who voted in the negative are, ‘ - .
The managers, accompanied by-the house of represen- Messrs. Abbot;. "~ Kinney, -
tatives; attcn_dcd. . i B , T o _ Barreré, . — M¢Arthar, e _
‘The respondent with his ¢coansel also attended. . 4 -Burton, . ! M:<Connell,
"The court resamed the motion made yesterday by the = % “Curry, ©* M¢Laughlin,
+ respofident, in the words following : o o Dillon, . - Smithadd . :
« The. respondent moves’ this - honorable court to conti- Elliott . Kirker, (Speaker:)
nue' the trial of thearticles of impeachment, exhibited _ Foos, ERTER S
against. him by the honorable the house of representatives, - On'motion, e
until he can procure the attendance of Elisha Whittlesey,’ t. By Mr. M‘Arthur, to *fill the blank with -the words,
esquire,.of Canfield, in the courty of Trumbull, whom he « The 22d instant.” . ' o ' ;
"~ deems an important and material witness. in his defence, - -The yeas and nays being taken,” . . -
_and that he cannot go on safely to trial witholt his testimo-, It passed in the.Aaﬂir}nati’Gc'——yeas 14——nays—9« )
ny, and that hie hopes and expects, with the aid of the pro- Those who voted in the affirmative are, . S
cess of this honorgble court, to obtain the attendance and Messrs. Barrere, - Kinney,
- " testimony of the witness -aforesaid, in.a reasonable time, ~ “Buiton,” ~ ~ ~  M¢Arthur,
> (say = . ):and that_this motion is net made for the pur- Curry, _ " Mc<Cupnell,
pose of delay, butthe attainment of justice.” . -~ "Dillon, . T M:Laughlin, -
~ And on the question to agree thereto,, =~ . - .- . Elliowt, . . Smith, )
Itpass¢d in the affirmativé—yeas 29-—nay 1, | : Foos, — . ‘Wood and
" Those who voted. in the afirmative are, = ' I R o
. e
, ‘
~
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. ment of Calvin Pease, premdent of the courts of common

b

: Irwm, o
Those who voted in the negative are,
Messrs. ‘Abbot, -~ . 'Codper, . :
- Blgger, ' Massxe,
‘Br} any “"Scofield and -
Bureatl, Sharp, Lo
Cone,

'Ihe court ad_lourned to three 0 clock thls afternoon.
. ——-—-V.£-®-nl-—'—'— ) . N

HIGH COURT OF IMPEACHMENTS

'-—.0——-
I‘ HURSDAY, February 2-—Three o’ clock P M L
Tﬁe state-of tha vsi: G‘alvzn .Pease.

- The court was opened by proclamatlon. S :

_ Ordered, -‘That the clerk notify the - ‘house of represen-
tatives, that the “senate is in their. public chamber, and -
ready to proceed:further on the trial of the; impeachment
of Calvin Pease,’ presndent of the courts of. Common pleas
for the third circuit, of; this statey: .z a: &%

The managers, accompamed by the house of represen- .
" tatives attended: -

The respondant wrt:b his counsel also atte‘nded
And by consent of” the’ parties, the .. court adjourned to .

ten o’clock to- morrow morning.

——-—4:4-34:&—-—% ) : .
HIGH COURT OF IMPEAGHMENTS. 1. .

.I‘nm.w, __February 3. ; L

pened by proclamatloln‘ _,_'

at i{ie clerk gwe notlcer o'the house of te-.
resentatives that the senate ié in ‘their “public chamber,_
and ready to proceed : further on the trial of- the impeach:

)

pleas for the third ctrcun, of thls state,

Yo

Kn-ker, (Speaker.)

. ,

t'ttlves attended
The respondent thh hls counsel also attended. B

, tlesey, esq.: now in the respondent’s possession, is to be

- read asevidence on the trial of this cause, arid the pames
mutually agree to go into the trial. to-morrow.

The court ad_]ourned, to ten o clock to-morrow meorning.

———-Hi-db-y.'-.——

S ' HIGH COURT OF IMPEACHMENTS.
- o "Si'r‘t'm‘bAr, February 4.
"The state af Ohio vs. Calvin Pease. |

: The eaurt was opened by proclamatlon. . :

a Ordered, That the clerk give notice to the house of rc-
presentatives;that the senate is in their public chamber and
- ready to procced further on the trial of the 1mp(,achment of
- Calvin Pease, prc51dent of the courts of common pleas for

. the third circuit, in this state.

f The managers accompanied by the house of 1ep1esent’1-
 tives attended..

"The respondent with his counsel also attended.

o "Proclamatién was made to keep silence, and also as

L - follow:; :

: %0 YES' O YES! O YES'
~ Wheéreas a charge -of high crimes- and misdemeanors
hath been exhibited by the house of representatives of the
state of Ohxo, in the name of themselves, and all the peo-
ple of the " state of Ohio, against Calvin Pease, pre-
sident of the courts of common pleas for the third circuit,
of this state, all persons concerned are to take notice that
e now stands upon his trial, and they may come forth;in
order to make good the said charge '
-The speaker informed the managers, that’ they were at

fiesses on behalf of the_ managers, to-wit: George Par-

™

By consent of the'managers an affidavit of Elisha. Whit-

liberty to proceed in support of the articles of- 1mpeach- :
nt exhlbxted ; and on requést by Mr. Morrxs, the wit-




o
. A
. LA V-
s . . - .

ng to the ordinary course of
s, wher judgment goes by de-

. N

)
sons, James Cl
quites, were ea
examined. - - . , _ . :
Mr. Morris produced and read as evidenoe in the causg, -
‘an exemplified copy of the record of the court of common
pleas, for the county of Trumbull, at their June terms, in
the year 1808, under the official seal of the clerk of said

court, in the case’ E. Wadsworth vs. Sol. Braynard as

I3

. . . ’ ( %4 .) ) . ’  K
. spcﬁdet ‘or: the court, accordi
rendering judgments on note
fault? L .
- This being -ijected' to by
‘to the court— . _
Mr. Morris, “on"behalf of the’ ma_mlx)gers,_, igned 1
. yeasons why the question ought not to be put an answer- _
_ed.. Mr. Creighton and Mr. Brush, n ‘behalf of the ve- .

b dent, assigned their reasons in support of the ques:
.-spondent, 5 and Mr. Pritchard

P

oyd; Thomas Patton, and John~ Ward, Es-
ch caued gnd. SWOTD, and Mr. Parsons was . . . o
. _ . . - thc ma"agers. and submitted
. BN
assigned his

stated in the second article of impeachment. . :
SR : T ' : . tion; and Mr. gampbell, Mr. Morris,
By consentof the managers and the resp:g%?taiggleb;__ ool Mr. Looker, in behalf of the mamagers, Was heard ‘

3 ly. _ . . _
" Kr?dyon“the question, 1s3t competent. for the respon-
dent to put the said question to the witness® ,
It was determined the negative—yeas g—nays 16.
4 in the affirmative are, ‘

counsel,.the respondent’s demurre to thet

. impeachment, exhibited against him by the, house of re-
. presentatives, was submitted to the consideration of the
court without argument. Opn. considération whereof, and
ker in these words,

the question being taken by the spea
‘ « shall the respondent he ruled to amswer over to the third “Those who Vci;? Cooper
\ article of impeachment against him ” E Meser-B gger, . Elligtt ’
It was decided in the negative—ryeas g8—nays 16. 5 urtom, " Foos ,:m(i'
"Those who voted in the affirmative are, S b N Bureau, Massie. '
Messrs. Abbot, Irwin, . . - - X Cone7 *h‘ Yive are . -
! Barrere M:Connell; . Those who voted I the negative M Connell
;‘ Curry 2 Smith and jf‘.‘ ' Messrs. Abbot, » onm’i\l-,
f’ Dillon, Price. 3 | Barrere, ‘ g‘ Langtiity
. Those who voted in the negative are, ’ 4 _ - % ? o . '.gry‘an? Si\oarp !
: Messrs. Bigger; Kinney, ' L D‘fllry’ . Smith,
' ' - Bryan, - . Massie, L : Jillon, ' Price ’
Burton, . . M:¢Arthur, - T . _-I-r:ar_m, Wbo‘c;. and
‘Bureay, ' M:Laughlin, _ : K‘?‘“°Y~ " Kirker (Speaker.) ,
_ Cone, Scofield, I : - McArthur, ced. ? o )
.. .Cooper .Sharp, . Mr. Parsons was further eXaming = . sht now proceed
; ' Elliott, - Wood. and  TThe respondent was notified, tha? he might R P half
| ' Foos, Kirker, {Speaker.) L to make his_defence, and_ Mr. Creighton, = fdavit of
George Parsons was then cross examined by the req. ‘%)l?“}?d;\\;iidt:::;?, and produced and rea - ‘
o ' rlsha ; one through, ‘and the managers

The testimony ‘being g

spondent. o ) R
And the following question was proposed to this thncis o e er any B E0nS e at his and | e

" Mr. Creighton,in behalf of the respondent, proceede
nce, i ' Mr. Brush.

h he was followed by
. half of the maqagers,;procecdcld ta -
‘yeply to the arguments of the respoqdent s counsel, 1n
wt‘:iZh"he was followed by Mr. Morris. 'Mr. Campbell
" made a few aHdi_tional_observations? in which- he was fol-
lowed by Mr. Monctt. “Mr. Morris made 2 few additions

by the respondent : S A
- "« 1In the case of E..Wadsworth vs. Sol. Braynard, ‘an
which judgment was rendered by default, 1n the court .of
commbon pleas, for Trumbull'county, at the term of June,
1808, was the substance of that cause ever made known to
this respondent or the court, at the time judgment wasre
dered ? Or did: this respondent or the court give
opinion in said cause?! Orwas the judgment aforegaid ma
up in the clerk’s office, without the knowledge of this rex

_in his defence, inwhic
Mr.-Campbell, in be

4




_al,_remﬁrks-, ;x:nd'wé57 followed by Mr. Pritchard and Mr,
Looker. S i S o

'

The court then é_djoﬁrned to ten o’clock next M'Emd;y, o

- morning. - . :

T, L D, 4l E——

HIGH c_otzJe_T Of~-fM?EAéHMENTS; o
o ‘ —‘._ - |

'MONﬁAY, F e_:b!r#ary 6.
The state of ‘Oﬁz’/a Vs, C'al.g;i}zl Peézslc.

N

The court was opened by proclamation.

Ordered, That the clerk notify the : house of represen- -

tatives that the senate is in their public chamber, and rea-
¥y to proceed further on the trial of ‘the impeachment of
Calvin Pease, president of the courts of common pleas for
~ the third circuit of this state. o T
The managers accompanied by the house of repre-
sentatives attended. '

The respondent with his counsel also attended on the
first article of impeachment. -

The clerk took the opinion of the members of the court
Tespectively in the form following. -

Mr.———how say you, is the respondent Calvin Pease
guilty or not guilty of a high crime or misdemeanor as
charged in the first article of impeachment. -

Those who pronounced not. guilty are,

Messrs. Abbot, Irwin,
-~ Barrere, Kinney, -
Bigger, Massie, -
Bryan, McArthur, -
Burton, M¢Connell,
~" Bureau, M¢Laughlin,
SR Cone, Scofield, , .
) - .» Cooper,’ Sharp, - ' o
Curry, Smith, - '
Dillon,, Price,. .
© . Elliott, Woed and.' '
Foos, Kirker, (Speaker.) 24.

On the second article of impeachment, the clerk took

.
"

” . v . .. : o i . l . .
c0 !nlon Of the .'I!le“l ers O [ “ . es. ective y in

theﬁorm‘-follggvjvng;y you is. ﬁie fespoﬁdént Calvin Pease,
. Mr. —— how (

- i ime .or misdemeanor, as
! gui . guilty, of a high crime:.or misce Ty
3 §§;¥ge(c)lr12c;th§ él,etc}t,),t\d article"‘_lof impeachment. |

Those who pronounced gul ty are,. i
rboslii‘:ssrsxf Abbot, - M¢Connell,

- Barrere; | - M:‘L?“shlin,‘ -
1; = Bryan, ' _ Shé{ﬁ, .
: ﬂJ ‘. ‘Cu’rry, SPH)::CC ,‘ ’
B “Di ; rice, o -
- %‘)1111_103, Wood, and . s
Kinney Kirker, (Speaker) 15.
) ? .
3 . MtArthur, o ‘
;'I‘hosc who pronounced not guilty agz(;osv
Messrs. Bigger, - . Trwin,
o Bm:ton,‘ Massie .and
T - Scofield—9.
il Cooper, | .
h Where'u,pomech;re(‘l that Calvia Péase, president of

" v ’ d . . - - this
3 -Th‘? SPez:)li-ercommon-_plcas_ for. the third c15;i\1!11tt1}|1\e his
= the Coir:cquitted of a“"ﬂg‘.e_-_charge‘f C(:I;:ia;:\tl:) e be ar-
) .s'taltes, of impeachment, exhibited agains
. ticles of impeachmeny, EXTBY .

resentatives. : oo
Of'f’;g court adjourned without day.

A GOPY, AT';‘EST' THOMAS SCOTT; Crx.
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S,

' A message was

* tives by M. Perry, one of the mem
owing: - . o '

. My, Speaker - S

The house of representatives

impeachment ags i « Tod, esq. one of the judges

of the 'sgprcmé court,

and have appoint

cute the said artjc

the people of -
A message

Morris.

. The house of rep
gErS, appointéd to.concuc
Tod, esq. one of ‘the 'j_ud_gesb
.cged to the bar of the senate,
“" ment agairist the said George; 10

- that thé 'said 'George Fod, esq. be put to answer the said
.article of impeachmg
withdrew.

: Adjoum.ed; ,

" RECORD

OF THE

~ PROCEEDINGS
' . /":m' THE o
CASE OF ‘GEORGE TOD.

(Y
[l

" . :

__',..—-"aﬁé-‘,:e&.'——-_ . ' ,

'De_céxﬁb’er 94; 1808.

the house of representa-
bers thereof, inthe words

SATURDAY;

receivéd from

have preferred articles of

gainst George T
for a high crime. and misdemeanor,

ed five managers; oD their part, to prose- :
le in. their name, and in the name of all ’
' ‘And he withdrew.
representatives by Mr..

the state of Ohio:
fromi the house of
Mr. Speaker, - o
resentatives have instructed the mana-
nduct the impeachment against George
¢ the supreme court, to pro=
with the article of impeach- \
d; esq. and there demand

And he 2

B

nt ‘exhibited against himi:




=)
HIGH COURT OF IMPRACHMENTS:

--Q;-— I

TuvespaYy, December 27.-
PR Y i ' v

T.he: state of th’é VSe Ge‘arg"e Tod.

Ordered, That the clerk of the senate immediatelyinform
the house of representatives, that'the senata is ready to res

ceive the managers for the purpose of exhibiting articles

‘of impeachment against George Tad, one of the judges of
the supreme court, agreeably to the notice given. for that
- purpose by the house of representatives. - .
~ Agreeably to the above notice; the managers on the part -
of the ‘house of representatives, to-wit: Mr. Thomas
Motris, Mr. Joseph Sharp, Mr. James Pritchard, Mr. §a<"
muel Monett and Mr. Othniel Léoker wére admitted ; ahd
Mr. Morris, the chairmain, announced “thatthey were the -
: managets instr cted by the hous¢ of rpprescnt_atives to ex-.
" hibit a certain article of impeachment against George Tod, -
‘one ‘of the judges of, the sppreme court.” . > /77
The managers were requested by the speaker, to, take
seats assigned them within the bar, and the sergeant atarms.
was directed

'« YES!. O YES! O YES!

All persons are commanded to keep silence on pain of .

imprisonment, while the grand inquest of the state is ex-
hibiflng to the senate of '
peachment against George
supreme court.”. : .
‘The managers then rose and Mr.
\ man, read the article as follows:
w0 ARTICLE, L »
EXHIBITED BY THE HOUSE OF REPRESENTATIVES QF THE
STATE- OF OHIO, IN THE NAME OF THEMSELVES AND OF '
ALL ‘THE PEOPLE OF THE STATE OF OHIO, AGAINST
GEORGE TOD, ONE OF THE JUDGES OF THE SUPREME
COURT, FOR THE STATE 'AFORESAID, IN MAINTENANCE
AND SUPPORT OF THEIR IMPEACHMENT AGAINST HIM,

Tod, one of the judges of the .

/FOR A HIGH CRIME AND M ISDEME ANOR.

= L ‘ArTICLB L. 77 ' '

. THAT whereas it is provided by the fifth section of an
U . R RGN

.act of the general agsembly of the state aforesaid, passed

«

PO
X N ‘ ,
L

'

to make proclamation in the words following: ,°J

Ohio, a certain article of im-. 5

Mortis, their gha?r-ﬂ

on the twelfth day of :February,

* contrary to the sacred obligation by which he stood bound

k. “of Ohio, the said act of the said gencral assembly, not re-

.

N

© tiff, and

b did revetse, set aside, annul and

. stitution and laws, disgraceful to his own character as a
¢ jndge, and
+ of - Ohio.’

’ '-d:é'ﬁn,ing'"t:he"k:(_lu"gielg;io‘f “justices of the peace and'constables, - - 5 1

" héreafter, any further articles, or other accusation or im-

i wg to his answers, which he shiall make to the said Vat‘t'iclcs,‘

in the year of our LorD.. L
“ong thousand eight hundred and- five, entitled * An’ acty - e

Jin‘¢riminal and civil cases,” that the - power of justices of !
-the peace, in thi '

) \ig state; shall, in civil cases, be co-exten- = gf
sive with the township in which they may respectively be’ g A
elected and_reside, snd their jurisdiction in such- cases, . R
shall extend, under the restri¢tions and limitations therein = * i
after provided; to any sum not exceeding fifty dollars, &c.. -

That unmindful'of the solemn duties of his office, and

t6' discharge them Taithfully and Ampaitially, the said
GeorgeTod, judge of the said supreme court,of the said state -

garding, but wilfully, wickedly and maliciously, with -,
tent to evade, nullify, and make void the same, and ‘there-
by to bring the acts and doings of the said general assem-.
bly into contempt and disgrace, and to induce the good
cjtizeng thereof to disregard them, and thereby to intro-
duce, anarchy and confusion “into the government of the
state of Ohio aforesaid, at a supfeme court, holden at:
S,te\,}ben\jillé, in and for the county ‘of Jefferson, in the‘
month of August,in the year ot -our Lorp, one thousand
eight hundred and seyen, whereat the said George _Tod sat’
as judge in a certain cause, then and there depending and
wndetermined, wherein - Rutherford  was plain-

T 7 M¢Faddon defendant, did, in his judi-
cial capacity, a'djudic:ite and determine, that the s:iid fifth
section of the act of the general assembly aforesaid, was
unconstitutional, null and void, and for that cause only,
di make void ‘the proceed-
ings had before the court of coramon pleas, for the county
of Jefferson, aforesaid, and .the justice of the peacein
the said cause, to the manifest injury of him, the said
" " Rutherford, to the evil example of all the good ¢i-

tizens of the state of Ohio, aforesaid, contrary to its con-

ju d degrading to the honor and dignity of the state.

* And the house of representatives, by protestation, sa-
‘ving 'to. themselves the liperty of exhibiting, atany timce

pgachment against the ‘said George Tod 5 4nd .of. reply-




: or-any of them ;-and of offering proof - to the aforesaid ar SR~ N L S
ticle, and to all and every other articles, _impeachment or - . . S N
) accusation, which. shall be exhibited by them, as the case : S : R -1 y ‘
£ . shall require, do démand that the said- Geotge Tod, may, ' ‘ o L
ut t id high crime and misdeinieanor;, v next—hat the game

1y tr ' g he aforepaid.day;

leon | the f'ﬁ-i'si:"*Mbﬁ‘\il;ay of. }'anu;;r

\be put to answer 1o the said _ : { onday 1
‘and ‘that such ‘proceeding, examination, - trial ‘and judg- 4 - shall he servedrthree ddys previous to t _
ment may be thereupon had-and given, a8 may be agreeas. .. and rettirned én orbeforethe .day. first above mentioned:
ble to law and’ justice. ' o L . 4; =, Ordered, That the clerk notify the house of represen*
’ : . ALEXANDER CAMPBELL, " ‘- tives accordingly- 5 o

. Speaker of the house of representatives. y = Adjourned, R , C,

ATTEST, TH: S. HINDE, : N 3 1 L : . .
' Clerk of the house of representatives. 8 . L e i O s

S December 24, 1808’ - ’ o o
S ATORRAY, ec-jem er' ’ ' ' HIGH COURT OF vIMPEACHMENTS.
“Whereupon,. . : - e o '

The speaker notified the managers that the senate would i
.“take -proper order on the subject of the impeachment, of

which due notice should be given to the house of repre- -

sentatives. T

- -The.maﬁagcrs,'de,liveredthe articl

. the table and withdrew,, , : s

o *Mr. Bureag submitted the following motion s . ¢ ,

( Resoll-ve.d by the, senaté, That the summons o b_e},:ssue.d S « ['William ‘Creighton, sen: sergeant at -arms to the se=
by the ."°1er’k? against George Tod, esq to apgwe}x;.t ¢ aﬁtl{l, k- nate of the state of Ohio, in obedience to the within sum+

¢le of impeachment this' day exhibite against him, Sha ~mons, to me directed, did proceed to_the residence of the
the first Monday in January next. . - within iamed ‘George Tod, on the 29th day of December,
n.and there leave a true copy of the said

'i*:‘—f- ’ AIVIM;ONDAY,". January 2..° \
The state of Ohio vs. George Tod.

e of impeachmeént at
rms, was read as

3 4 ' The return made by the’_sergeant at a
A .follows: - . :

be made returnablé on the re : y
: 5{ (;,Y',ls agt:ed that thig motion.li for C°n51d§f1'?t}°nﬁ 1808, and. did the

Agjournec. ' 3 writ of - sumtons, together with a true copy of the articles

' . of impeachment therein contained, shewing him both;-

" 184 @ ar ———

' i _ ‘ ' : _‘wi_thhim the said George Tod.
HIGH COURT OF IMPEACHMENTS. - »

“Wx. CREIGHTON, sEx.
C T o . Sergeant at armss
§  CAfter which the clerk administered to him the. oath,
. - prescribed in the rules, as follows : A ‘
“% You Wm. Creighton, sen- sergeant at arms to the se~ .
* pate of Ohio, do solemnly swear, that the return made and
~)gubscribed by you:upon the process, issued upon the 28th
* day-of December last, by the senate of ‘thestate of Ohioy-
against George Tod, one of, the judges of the supreme- -
.court, is.truly-made, and that vou have performed said
f.~ services,as therein described—So help you Gob.” .
E ~George Tod was then solemnly called, who ~appeared in
~.his own proper person, and was requested by the speaker
- -<to take a seat,.assigned -him within the bar, who seated
. himself_accordingly.' h R
~On motion, . A . ‘

ot & G,

WEDNESDAY, December 28.'

. The;.Stat.jé. éf Ohio Vs. Geor;_g_-je Tod:

made yesterday by Mr,
ded, was agreed to as

The senate resumed the motion’
Bureau, and the same being amen
follows: = - - R
Resolved, By the senate, that the summons t'p'be 1ss,§1‘_ed
against Geor ¢ Tod, esquire, to answer the article of im= "4
peachment eX hibited against him shall be made retusnas .

Y .
{

v




* The oath’ preSCﬁbed by the rules. and ds dlf'ected by thé :

‘comstitution; was administered to the speaker by ‘the clerk.
. The speaker administered the oath prescribed to the
Hollowingmembers : . 7 s

Messrs. Abbot, Irwxn,
Barrere, , 'Kinney, . -
Bigger, - Massie,
Bryan; - M¢Arthur,
. ) . ‘Burton, - M:+Connell,
- . Bureau; M Laughlin,
' Cone, Sharp,
Curry, = * ' Price and
-~ Elliot, Wood.

And the afirmation was admlmstered to
~ Dillon and bmlth

“I'ie court'was then op(.ned bv proclamatlon.
On motion, :

) Ordered That the clerk | glve notice to the house of re-
gyresentatlves that the senate is ready, in the capac1ty of a
high court of impeachment, to proceed upon“the impeach-

.enent of Géorge Tod, one of the judges of the ;supreme

. court,on the article of 1mpcachment .exhibited - agamst '
hiin by the'holise of representatives, in the name of them- .

selves and all the pzople of the state of Ohio, in the senate
chamber, which chamber is prepared with accommodanons
for the raception of the house of representatives,

Agréeably to this notice, the managers, accompanied by
-the liouse of representatives, attended ; and the managers
weic requested to take seats assigned them within the bar,
who seated themselves accordingly.

The speaker then informed the said George Tod, - that
tlie. court were ready to yeceive any answer he had to make
16 the article of 1mpeachment, exhibited against him:by
the house of representatives, in the name of themselves
and all the-people of the state of Ohio.

The respondent then rose and submitted the follov;‘mg

‘:mouon :

' % George Tod, who has been ruled by th1s hon. court,-
“tgappear therein at this time, and to file his answer to-as
Rcertainarticic of Ampeachment exhibited against him-by.
““the house of representatives, charging him with a high
ctime and misdemeanor, in the discharge of hiis official du-
w:ssl asa Judge of the supreme court for this state, pr'w

R 2 T e

tlns htm. court to mdiﬂge him_ w:th further tlme, nll Mon-
day next, to prepare #hd Hle Bis’ anawer.”, T
The motion being reducéd to writing, was' addressed to .
the 'speaker, and read at. the tlerk’s table. T
+ The respondent argued. in ‘support - of his® motion; and -
- Yras followed by Mr: Morrls, and Mr. Pritchard, two'of -
the managers, who spoke in opposition thereto, and the
respondent was heard in reply.
The speaker took the opinion of- the codrt as follows :
% Shall the respondent have timie until Monday next, to '
prepare and file his answer, to the article of impeachment
exhibited against him by the house of representatives,
-charging him with a high crime and misdemeanor, in the ' }
M dischaige of. his official duties, as a judge’ o_f the supreme .
‘4 ‘court of this state, '
Arxid unanimously determmed inthe aﬂirmatlve-——yeas 21
. Those who voted. -are,
' Messrs. Abbot,
Barrere,
A : . Bigger, /-
T Bryany .
: R X . Burton,
X . Burean,
p Cone,
', Carry,
Dillon,
Elliott, .
© Irwin,
The respondent again rose and 1nfermed the court, that
“the most respectable gentlemen of the bar had tendered
‘their services, in order tp assist him in conducting his de-
fence against 'the article of impeachment exhibited by the .
‘house ob representatives against him, in which he conceiv= -
ed they had dene honor to themselves and society-—he ,
therefore requested that those gentlemen, to-wit :— Facob .-
‘Burnet, Arthur St.. Clazr, William Creighton, -Lewis Cass
,and -Henry Brush, esquires, might be admitted and consi- .
dered-as counsel for him‘the said George Tod. :
./ And they were accordingly admitted.’ -
" The speaker then enqulred of the said George Tod; and.
the managers wheth‘er they 'had apy other motion'to make,
at this time preparatory for. the tr1a1—~wno -each rephed in
the egative. ' .
The courr, then ad_}oumed to next Monday mornmg ten -
0 cl’bck, R H ) : ‘

-

Kmney,
Massie, .
- M¢Arthur, .
© .M Connell,
M: Laughlm,
Sharp, ' : :
- Smith,  ~ . o ;
, Price', _ ' R
" Wood and ) N
Kirker, (Speakér.) : '

-+ . o
. e




sy

.

— . ] - . . . L
2

- Wnﬁnné_n Ay, ,J_anuar'y'_ Ao

The state of Ohio vs. G‘earg"e,,’ffad.

The Cfo-llowing written message: was received from the - -
t ' chairman of the

house of representatives by Mr Morris, ch
managers, o'?'the impeachmentof Gearge Tod
. Mr. Speaket, ‘

' The house of representatives have appointed Mr.
er to said. house, and Mr. Ro-
' to assist the riana=
in the name .

under Campbell, the speaker
bert Lucas, a member of said hqps_e, t
gers appointed to prosecute. the impeachment
of themselves and the people of the state O

ferred against George Tod judge of the supreme court,
negw'pengtiing before the senate as a high court of impeach -

ment:—And he withdrew.
Adjourned. o

-

e

" Moxpay, Janvary 9

. The" state qf‘Oﬁio Vs, -Georgg Tod.

The court “was opened by proclamation.

The oath preseribed in the rules and as required byt
~ constitution, was administéred to Mi.:Cooper, Mrs.Foo
- and Mr. Scofield. S e e
anOrixh:red, That the clerk notify the house of represent,
' F a high co
"of impeachment, to proceed furthet on the_trial of Georg

tives, that the senate is readyy,in the capacityo

Tod, one of the judges of the supreme court,

- in thesenate chamber, which chamber is p’;'eparhgl'}y_} )
" commodations for the reception of ‘the house of ‘repk

1

".tatives,

. Agréeébif"ib q@ti’cé',Ilthg'.:jxxanagéfs' accom]

. R 5. B

HIGH COURT OF IMPEACHMENTS.

. umH COURT OF IMPEACHMENTS. -

i)

Aléx-

f Ohio, pre<

-

of this

pa

their s

"+ The
-The

Tho

nd to

S

y-the house’ of representativ
ion to readhis: answer,
ig-answer as follows's:

nd protesting also,

o
W

Toewmy

house of _r@pfescnt_ét_i’?z@sv._a‘tt_e'nd_cd, and the managers took
the seats assigned, them within the bar, . " - -

[

. The res’p.Qh_deﬁt_athh hig;gﬁunscl' als'o attéﬁi_iéd al;lrd\ /to,ok -

eats within the bar.

.- "The respondent rose. and submitted the following’ mo-
tion : ' : ' ' o
. % Geor
."Sptigg, esq. be admitted to- appear. within the barof this -
court as additional counsel for him2> =~ -~ _
, ing, was addressed to
the speakerand read at the clerk’s table.” . =~ - .. 7~
respandent and Mr. Burnet' argued.in support of
the motion, and Mr.. M orris'and Mr. Campbell, two of the
manag , ,
" And the question being taken upon: the motion,
' ~¥hpassed in the negative—yeas §—rays 17. .
‘' Tho

‘motion being reduced to writ

ers;-argued in oppesition thereto..”

se who yoted.in the afirmative are, - - .
Messrs. Cone, > ’ Scofield and .

v . - Cooper, - _Kirker, (Speaket.)
., Foos,. R
s¢ who voted in the negative are,” T
Messrs. Abbot, Kinney,. z '
Caven o Biggery e M¢Arthur,
: . ‘Bryan, M:Connell, -
. Burion, - ‘M<Laughlin,
. . Burean, r Sharp, -
o Curry, . ‘Smith,
+ Dillon, . ' Priceand . -
Lo ElliOtt‘,‘ ’ .WO_Odo . -~

. - Irwin,

;Gc;'c;rg.e Tod, the rbspox{dent, being called to make :an/-' ‘

swer to the article of ‘impeachment, exhibited-against him
és, again rose and " asked per-.
which being granted, he read’

asssvsans
eprescade

’ GEORGETOD,mhls proper péréon, cdmeé’ into fthe_:T

wid court; and ‘protesting, that fhere is no. high crime-or
isdemeaneor, charged.in the said article of impeachment,
which he-is, or can be; by - law, bound to make answer ;
siid saving to hifnself now; and’ at all times: hereafter, all
eniefit-of .exception to the insufficiency of the said article ;

the defects in_law. or otherwise;therein manifest ;

r s PP \ - . . . . . N »
ge Tod moves the honorable court, that William

- also, that he ought: not_to- be injured. in-
ny- mannet, by any words, or by any want of fornyin this
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. " his answer ¢ he submits the follgwing facts an&""ob'jscrv'a,-n.

tions by way of anawen to the said article of _impeachmeﬁt; '
_The said article hasa relation to - this resyondent’.é con- -

‘duct and judicial -o’pi-nion,-giveh' at a supreme .court in- the’

month of .August, 1807, in the county of Jefferson;asa

. judgein said court, in a‘case- in which Benjamin - Ru-
“therford was plamtiff in errof, and ' Dani€l \M-"{"'ztd'don des

4

“in Tavorof J1+Faddon, for that sum. Rm_her'-f@r'a'bmg@_e
: the-p‘roé_eed'_i'n_'gs.'_ of ‘the ju '

: ustice, Y- a writ of certiorarh,
which was regalarly 2ol Auly lesied, * before. thie-court of
- common pleas for the county of - Jefterson: Thememﬁ
iin the certiorari. (Rutherford) by bis counsel, assigntd for
S ror ini the proceedings of the “justicg, that by the ¢0 st

y the S

i tution and laws of Ohio; he had.no power to hearan
ine a caseé, sounding’ in damages,', where, the sufl

ly &‘impg{t?al-}y,f’ he didithere, sittiig as'a judge of the sai
supreme cq\.}rt_,"in' the cause before mentioned, in his judici;
. capacity, adjudicate ‘and detgrmine,: that the fifth section,
~of ','Ehg Act of the general ‘agsembly’ of the state of Ohio,
e,_r_\t}tled A An‘act;"de'-ﬁﬁ-i_n'g’ the duties of justices of the"
edce and constables, in civil and criminal case i, was.un-. FSIKL.

‘anstiyllﬁiqnal,, noll and void ; and that” he did, for that . ‘Rutherford, the pl:iintiﬁ' in‘error, assigne :

cause only, wilfally, wickedly. and maliciously, with intent .. the-court of common pleas, in,supporting and affirming the
to evade nullify, and-make void the said act of the gene- ] ‘ ‘ : : '

xal assemhly, and thergby to bring the acts of the same. i~ ' 4

fendant in error, states - that, he, « unmindful of the so=- : os AR ‘ : :
lémn duties of his office, and ‘contra -.to the sacred ‘ob je ™ mand was € ual to the sum in this cage demanged. -
gatxon'by which he stood ‘bound to discharge ithem faithfuls - 5 this error ;tsslgt_},ed,‘.‘the dcfendam-pm,cd an issue. in law.
; 78 - The parties Were heard, by their counsel, before the com-
¢ mon pleas ;. and said gourt, °“'-C9“5"d-"-1"“39“’~95‘“““ the

, rogeedings of the justice 6f‘ft§i,e'_['p_g§1c~‘é.' From that décision
L - of the common ‘pleas, ‘the: cause Wis _re'moved o the su-

k' preme court, by a writ of_error, which issued in. confor-
ity to law and the practice of ‘the; said supreme-@ourtl—-

o said court had and- given, manifestly erred and mistook the

to contempt and disgrace, and 0 induce the good €itizens,
;of said state to disregard them, and thereby to introduce,
anarchy and confusion into the state of Dhio. 7
‘This char'ge is indefinite, informal, wanting legal sub-
stange and unsupported by any evidence whatever. “Tho*-
this is the character of the accusation, against'lﬁr‘n(, this,
respondent 18 sensible that it alludes to his -judicial cons
duct, in hearing and -deciding upon 2 question, 3n -which,
the constitutionality of said act was made a point.—He be-’
ing ever mindful of the golemn and important duties of- a
judge, and deeming it- judicial meanness to shrink; through
gt‘imidit}{ifrom the discharge of thos¢. duties, or. to avail.
“himself of any technicat advabtages, to repel any ‘charg
which may call.in question his integrity as a judicial offir
- CET, will spread before thishon. court, and the world, a tru
history of, the transaction 1n-the article aforesaid allude
‘to.r He meets the accusation with a'cOnﬁdence,'inspiréd .
gsjgr_\se,of his integrity 5 of which this court, must judge
z_mpl’of* Which pdstcri_{_')"_‘wi-ll' ju&ge. ST SRR
*‘Daniel ‘M<Faddon: brought his suit before M. - ‘ustic
Hough, of_‘.StuBenvii‘l’gé,ia justice of t'he-p'eacé in the cot
ty of Jefferson, against Benjamin: Ruihierford, demand
~in vda{nages,_*ﬂ}\r*ty-two dollars. Justice® Hough gave an
entered-upa_judgment aghirist the defendanty Rutherfar

the certjorarl i for by the law of tliat “court
ought to.havellgi'ven ,judgment‘ for the plaintifi in the ecr-.
glo-rari._ \E:
supreme court of O
o e
" Inthe _mpp;h-of August, 1807, -at‘Stubcn.viHet_,'inf said,
" county ‘of Jefferson, the: cayse came to a hearing before
the sy reme. court aforesaid.: Counsel learned in thie law,

- and well a;quqipted-With the nature and extent of their con-

Qti;u;ionﬁl_righ_gs,.wetje heard. an both sides. - On’ consi-
P demﬁon,.thi:s "respondent, one of, the judges,. of said su-

‘the }zmd, v

\

hio, sitting 1 and for the county of

remge courts who_then and there sat on the bench in his
Jjudicial capacity, Was of opinion that the question made,was

a judicial question, and 'p‘mp‘crly’z'co_g;ii!z;\b\p before said su-

preme court. )He is styil of that opinion. .

- He admits, that at the supreme cowit aforesaid, he did

. givgitas his opinion, that it was the duty of ‘the ~court to

- hear and . determine ‘the _questio,t{_'q-f Jaw made "in the

. pleadings ip said suits - that the court was tegally .com-

“-petent t0 ‘decide upon the constitutionality of a legislative
~act, when that Was madg a point in the pleadingse Ho fur-
ther admits, that in deciding on that cause, he gave it as

his opinion, that so much of ‘the ac

N N

a for error, that
roceedings and. judgment of ‘the - justice of the peate, 1N’

law, in giving judgment for M¢Faddon, the deféndantin -

On this error the parties, were at issue before the -

tof the gene'ljal assem= -

e et &




\ N _Hy'.of tI_ie ‘s_ta-te. of 'Oh.f:o, en'titl;é:d « An act, .deﬁnihg' the

.+ tices of the peace; in civil cases, to fifty “dollars, ‘was ‘not .

- ples which lead to, and supported his opinion, that he was -,

" In their constitution, have not detracted any . thing from.

.| set of men, who may meet and style'themselves a legisla- -

', ciple of representation. The people ‘have' retained some
- of their power and delegated some. S SRR

5
says the 19th sec. of 1starticle, “ shall not allyw the fol~

2 i

oo O Cf oovernment greater annual salaries,” Bce
NN overnment greater annual salares, >
;hwﬁhge%?ii x;rgsé limitation.” . Restrictions: a_nglI_. th x::; .
s IETE B o ntly imposed by thé censtitutivn. It ne-
iations ave frequenly npostd "'abﬁ'ig;‘sfa'tfive-;power is deri-
gessarily follows then, that as all legislative pawer 18 der’-
Fgﬁaall.fhi;légiélatufe through. the _..COX\;S'L__X'-'CU}W}:‘, 'n.‘t’.\ %,‘;81:21; |
l‘e' » .toautiibfity"'éan be-efficiently éxercised, w e_ttxhl e
o N s . - . | ;
otly not given, but expressly forbidden. Notwithstanding
By been denied by somie, argumentatively, | gf oot
it ;Z s in direct terms, the. candor and good ser:_steugog i
‘gfirtgvi.ll\lez{d it to acknowledge, that the constitutig
e untlaw.of the state... _ o
the parat:'ltﬁgnf further may yet be inferred from th_c_e. c;la,u_nor\;s
. SQ_.T_‘}? ’theg;'ra’incrs? of the constitution. Couk% ti 'iituré -
_ .teps“o 'h’éve’ confided in the. wisdom of. the g%l $ iﬂ;
‘;»tlo;la Y fo year they.would not h_a\fe hamgercc!,t. em \:;m-.
froftngl)c'fi":;‘s» Kn'o'wing that \égiS.laltulr)?.bodles\ b_e:}:xgt cthey
T . like ' meny liable to err— |
en, like all other 31 e e
pgseﬁlt (:fa::iei-’from the path of Wlsde_!‘}anﬁ\_ Frufﬁgng o
hes rror—the framers influenced by know oiréible' a
bra"flz;b ‘i)fudénce‘, were sensibe 'that-'"l; ‘wa; pof e a
lgel’n"slativz ass.embly‘might',ov.e.rstep the ?'L::blﬁsh c%i‘tai;’l
: E:;:11”ex 'edicncyf “Deeming. | 1t safg .toh Lsh‘ overnment -
'aniﬁ;;i Egs»'aé fundamental ones, on whic ‘tt'e g,s Tt the
'Plt.”htzafe’ly both in stormy apd peaceable l’mis é Ng) ;gis"- .
?:;Errners' 'wise,ly im>posed‘ restraints on the :t}:leerccaution o
b 1.tive s hes.  Exereising this saeson aution,
} s ctions. KExereising ) . o ht
;'L?;L:enfl‘grslt clearly, that it was«p__osmb\e the leg\_slatu_ ‘ gn
: -unconstitutional act.. - L e s
‘,.(pa‘s;f ?.:nu;:; is p'asrsed, fo’rb]dden by the th‘?::::étu?or n;x s
~baolutely void. - Though it has all the outwar¢ ¢ S e
bsolutely void. thoritv of alaw. ‘An act tobe,
Jaw. vet it has not the authority ety The legis-
AWy Y. 15t be passed by competent authonty:. . AR
d'm%’ vine no powerto pass. an '““CO“_-.S“M“,’:“"”M'-?} B
h reﬁh?éfétﬁut-ignat;adts,‘thei'gf_'ore_, must ‘mecessarly.
alland voide e - Ge. Wha' hias the
“This: res ent’s mext. enqUATY Wi Do o itlative.
- This. respond o on the constitutionality of 2’ legislativ

duties of justices of ‘peace and constables, -in. civil” and-
criminal cases,” which extended,the’ judicial power of jus~

" - Jaw, because he: déerned it unconstitutional. = , .
- In thus proceeding, he was influenced by an uncorrupte: -
.ed purity of jntention, with a view to the preservation of

individual rights and constitutional ' rivileges.  He dig--
claims having been'actuated by any wicked, wilful, or ma-
JMicious motive, with an intent to evade. and make void, the"
act aforesaid; orany part thereof : 'a sense of duty prompt.
ed his conduct. o P

This respondent might‘with safetys he trusts, rest hiis dé-:

fence here : ‘buf, propriety'and a Just regard for his own

character, requires that he should urge to the consideration’
of this honorable court, in his answer, some of the princi~

bound, as a judge, to decigle on the question made.,
This respondént’s first position is, that the constitution
of Ohio is the sypreme/awof the state—~subordinate, how-,
© ever, to the constitution of the United States and the acts
of  congress, passed under thé authority of the same, The: .
people intheir sovereign capacity have given the constitu
tion as'a ride to guide and govern us. Limitations and re-
strictions are not. attributes of sovereignty.. The people;

their supreme ‘authority, otherwise than by delegating a' .
portion of it to their confidential agents. ‘The authority
of the general assembly, to enact laws for the wholesome
.Tegulations of society, is not an authority inherentin’any

tive body, ‘Itisa power derived through a constitutional .
grant. It is given. It is likewise an attribute of "sOvereign -

‘authority to impose restrictions and limitations - on the ex
erciseof ‘delegated power. It may give more or, less, a
or gone, If it.gives all, the right to controul is also given.
If it gives none, the government, if. any; would be a pers’
feéctdemoctracys Our governmentis instituted on the prin-

power of - deel
rgvision?
“The 28th see:

ding

=}

.'sth a.\rt..'lbl'é‘: V('.ifr"thé ﬁdi_\ﬂﬁthtiq“j 'El,eclar\e!g,;-
g({l'msf the transgression of the high pow-

: : ! C £« Thatto guard-against the « declare that all powers
‘By looking into the constitution, the authority given the : h'w delegated, we declare

s whmhwehave d: remain'_v_v_i_th' the .\Peqple’.”-};ThiS"( part. .

legislature is-a limited authority. The people “did ho rights has been. ¢commented.on by a-

mean to vest in it supreme authority. - « The'legislature;

'
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"« "They<the peoplé) have'a sufficiént cheok &g the ded

' ¢ion; and which, politically speaking, js omaipgtent in: its "
3 authority, Have acted on é-'ﬂ\ictﬁatihg'Sysfém§<in -t"'qga_rd to°
o fmportant right of suffrage. ‘-_«-ftfhas.fréqilexitly- chapged’

o g}fslatqre,-:’ and in n'th_ea'ﬁ_t,s& place, in the opinion of ‘this res!
ondent, itseems to be conceded by the” author “that thére ]
1s, a.nq_.oﬂ'gh'_-t to be a chéck to legislative .-authi),'r'ity. ~This’ '
check is the people ; and the ‘manner by ~him 'p‘oiﬁ'ted eut.
by whichi this checking power. is-to'be exercised  is; “by
meatis of, the annual elections,” wli'i(:hal‘e'S?éuredlto,US'*iti
the constitution: This position.is begging the question.~~
.',I;l‘élsé_'re'sg?nde.x}tf_h%s -_?‘ndea'vorcd to shew, that an uncon-
titutional act of the legislature cannot; and t to
have theforce ‘of.a-lﬁwf5 u're; can nos ;nd Ol‘%gm noLee
- We may suppose the legislaturey By: a- legislative ~pfd'vi--
sion, to take: away the right. of ‘trial by jury.’ It they.
should pass such 4n act, it would be only an atiéhptv- atid a
futile one, on the principles of .this respopd ent—for the
.Judxicmry, oh’ prgpervapplicatio'n, should declare that act to
‘be no law, as it was.iot, vwarranted- by the constitutioni—=
- Butonthe principles quoted, the proposed check of, the Wris
- ter; would be a very uticettainand’a very insecure one:
If the legislature can pass one act in the face of -the can-
stitptiony they can pass another.- Suppose, then, they should
“enact, that ¢ the right of - trial by jurys” should  be “in all
* cases, taken away. The same abuse of constitutional

the te ould hold or retaid his
geat; . In that country,where the popular branch indslegis "
lative department is filled by a popular election s they have,
- witha witness, all the energies of thé check, which is‘deem-
| ed, « sufficient,” by the anotator on our constitution. The
~ “history of Great Britain will prove the danger of giving~
such power to any legislative body whatever, and of the ex=
ercise of that p'ower‘without."a sure and efficient.check, and
‘a safe and certain amenability therefor. = R
- This respondent begs leave to give his own exposition
of that claiise: of the constitution, which provides. * that to
ard against.the transgression of the high powers which
we have delegated ‘we declare; that -all powers not here=
by delegated r'emain‘vi?ith'thé'people.‘ | R
" From’'a careful- énquiry:ifito. the nature- of civil govern- -
- ment, as generally auderstood, this clause does not import
. much. -1t may gerve asa:memento Lo delegated authority,
that it “walks’ circumspectly within the' sphere assigneds
" Power not given by the  people, is necessarily retained,
Wifhc)Ut'-‘exprcs;_lyivit_hholding it. -As all power, legislative
and judicial, emanated from the people; the fountain of au-’
lj;h‘dri_ty,'wherc"théy. do not yield nothing can be taken. Ex~ 1
ressly therefore. retaining all power not delegated, neither

f authority delegated; for

“jficréases or lessens the amount 0
] ined, it must first be determined

"

powers, may be ekercized for the purpose.of rendering’ -
effectual the cheek founded on' wannual electionsi” It

would be as easy, and in this respondent’s opinioh; as s’a_[e '
. for t_he‘vle.g'ls‘lature to restrict the constitutional rié*/zt vas'uf-

o Jrage by énacting that nd person shall give a vote - for a -

member to tli¢ general assembly, who shall not have arri

ved to the age of forty years ;" and who shall not'have been
or.then“Wz'\s_aljustice (;f the ‘peace, a militia officer; and
_possessing in By own 1T, ht, a ol te, - worth

Poosand dollard: ght, a frechold estate, -worth fen
jUPQ“ .t,h;‘-’.- _n(xtiopls of the wilter; If such an act should be; : state shall be vested in a genefal'asse‘mbly.?_ . ¢ Legislative
p.as,sed,'_ hlS"C/lc’Ck has ﬂ.ed with'the restof our constitutiona Al hoi‘ity,’.implieshecessarjly the power of making laws. ’
rights. ' His f:onst;(u_gional check is only an imaginaty 6n 1iis authority may be a sovereign & supreme authority—or

~and-can onty 'be effectual (it at all) through the preserv y be.a \injted authority. Sovexeign power wheré it rests
tion of every constitutional privilege. ‘Every 1~egivsla v i‘ﬁ.thcape'onp‘lg'ié.';'alw,ays exercised w.ithoht'.gpnstraiﬂt, without.

o assem'bly, possessed of powers, transcehdgntly' great, mi restriction, and with()ut;,amehabil'i_ty. "'V\_"!"mt'évévi' power is,

- at their pl_eas'm-e,;change the character of a government— i-the exercise of ite-will, whether in legislating or in ad-
destroy, t:,j;(tend of restrict the right of. s‘liﬂragc;- ‘and - giv “ing, 1S i)bwei' is transcendant and unlimited. -
Fl‘va:‘?nSFlt?eﬂff}Jai'ts of their own .body, the po'wef'bf T .ople, originally, had the sole power of .exercising
fainidg their seats, and authority therein;for thrée, | o ative authority. - When they did exercise that power,

ten, years; or even for-life. The parliament of Great ‘ heir acts were all valid. They in framing -and ratifying

y ta;n,.whos‘e powers ate unlimited by afiy written constiti ke constitution, exercised 'th'tlair;sgv‘er"qig.m_\vill, ‘and. plea-.

awhat is given. " ' , o . .
“This brings ugto the point. What powers, by the con- .
Gitation, have - the, people delegated ? It may be read in

that instrument; that ‘the  legislative authority “of this




(e ) e
the ’_geheg#l; assembly all
n, They have, used a-
hem—delegated:

sufe.. They have not given.to:
‘their power,.in regard to legis
. part of thatpower inherent int
retained a part, to be used as.their sovereign wi
hey exercised ? They
bly—judicial courts: Pointed
& who may-not be elected—how '
and  many “other. acts have
d? To the- legisla-
me to time; |

stityted a legislative- asse
out who may be electors—-
- 6ften elections shall be held ;
“they done. ~ What have they delegate
ture a limited authority of making laws from-ti
resentation therein among th
have given complete criminal and -ci<
courts of law.. )

apportioning the rep
counties; &c., They
vil jurisdiction to our.

" What have the people tetained ? .
« at all times, a’ complete power to alter,
vernment, whenever th

They have fetained,
reform or abolish
ey may. deem it necessary.”””
be necessarily inferred, that they alone can
nconstitutional act ; which:can only bedone
reforming or abolishing their govern-

By thisit must
give lorce toanu
either by altering,

from what thisrespondent hasurged,
is not supreme but .
herent ; it is bor- .
t,can boast

It inevitably follows,
that the author

ity of a gentral assembly,
much limited. = Itslight is not origigal, in
e constitution gives all the power 1

rowed. Th

islature, possessing but a limited power in mak-’
ent and welfare of iits con-’
in to look into our .
ascertain what requisites are -
f a law which would be oblis .

for the better governm
stituents, it may not
constitution, ang if possible,
necessary for the formation o
gatoryonall. o

be improper aga

ers of the general assembly must possess. cer=.

ey mustbe. elected in a cer--
by certain persons, a
ke an oath. - Suppose. a law. were tobe
nal regulations in res*
and constitpe.

tain specified qualifications ; th
tain way—at a cer
when met, must ta
], dispensing with-all constitutio
1,to the forning of a general assembly,
ting it on arbitrary and ‘sovereign principles. Such an act
would not be law. " o ' :

This respondent begs leav
‘court, another view of this subject

“The short history of the state of
+ . fact, that its legislature '
' deémed unconstitutionals’ -

tain time, an

e to_give to this honorable.

‘Ohio.. estabﬂs;ﬁ_e..-'s"ﬁ-.‘t;hc ’.
acts, which itself have .
oh as clearly il="

cery

that such unconsti=

. ‘tutional acts.are nulland void ; for they were illegitimate, -

L and were brought into the world without authority= They

7 ¢ That the- general, great 2 d essential .pn_nvcfl_pl_*es_ of li--

. berty and free g'oycrriment\mayfbe jrecognlze':d?'andjoreve,r;

. unalterably established, We, “«The peoyl_e‘,_"’"fdeclare,_‘&c.
~The object of forming oufF state ‘constitution, seems to be
not less than the sublime one of establishing the’ great
"énd‘essential‘.,,priﬁciple's of liberty-and free government,

. on a basis never to be shaken. . This object, a Very, desira-
ble one to‘_the'phil-aﬁtrophiq r'nind, can onl},r",b'e attamed but
by preserving thosé ¢ essential pru_xqplq? - pure and' un-
. touched. Their px‘c,s‘er'Vation rests in thelr"upaltera}-_lnle na-

" 'ture. If they are 1o bg-deﬁnéd by the ordinary legislative
authority, from year ‘to_year, Or. (0 be by thep-;nla.rgefi,.
- ctippled or abrogated, those & unalterable” principles will

b2 pe-as fleeting as the wind- R 2

" Itseems from the principles ad’yzigkce"d. by ‘fhli/s Fe(s,Pﬁn-,d'
ent, that the people no. where in delegating authority; have
vested: the legislatare with authorlty to palm on them, that -
for law, which they in the constitution hav

3

’ . 'v.lust‘i'ates the truth of another position;

e declared shall

not be 14w. Neithet have they expresaly; or comstructive-
1y, reserved to themselves the power of determining what
_is law under the constitution, nor .have they given that
' "'owei"to the Iq-gisl:@tui‘e. ‘ s v
" Have they given itto
“tion. - ' .
In the elucidation of this questi
" the terms and éxpressions in
time the constitution was adopted:
S Legislative.auth_o'ri:ty;”. was well un : be the.
_ power of making lews, not unc;qnslututmn'al, but such %‘ws_
as might-be authorised by that instrument.. Itis ar};- autho-
rity separate and distinct from the Judicial. In their dnti-
- ‘tare'they are different: policy they are different, and 1n
" the-un derstanding of all well informed patiots, they.im-
 ply different and di‘stmc_t_vgowe;s;,e*and require o tgue
_gies. © Judicial PoWgré” is the power ,Of' dect ing contro
R een man and man. R S
v;?;zs;rlljz.t‘(:’a::d'iﬂ and Qttentiv%‘pe.rusal 9_f thef: ?fn:'::;:?:
3t will evidently at the intention of 1ts Iramers,
it will evidently appear, th ptention. o el court.
e constitution, it 18

the courts—is the rémaining ques~
on, how were some of

ll'uﬁdé_'rstdéd to be the

Y- - was, to:vest the power in question, in.
. In qrticle thixd, secuon..'_‘ﬁrsf-'_qf th

’ SN !
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used in the constitution; at the

ire different dus -
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provided, that ¢ the judicial power of the state, ‘both ‘i -

- matters of Jaw. and equity, shall be vested in the supreme
court,” &c. . < Upon the exercise of judicial power, the
. constitution has imposed o testriction’ whatever. -It'has.
vested, in géneral and unqualified terms, in certain judges, -
‘the whole judicial power of the state. We have séen that

and dotermination. ~The courts canpot tum:—:thgi;ii]?g_\:1:s on
_such ‘Guestions 5 they m.qst,f.-—i./‘f;,t‘h‘ey’-fdlq_ their’ duty, meet
- '_"tfiem"as=an'i‘ijrx;ppi'tarit.'t;1nt\ina necessary dutys o

. If itis the duty of the courts to hear and dct_:!_dq.m}_]l)_‘zn
i a question of right, it has a judgment. to exercises L X
; " .coutt, the Better toenable it 'to de'qlde with ;},:wiew-;.to lair
S and justice, must first ascertain, sO far as in its -powely .

‘the general grant of legislative authority, was not its exers S, A LS
- D _ =St R YT P - : . . : 3 : he deci-
cise limited by the constitution, would haye given the le- VA /Whgt_t-hc law. 1s. Being sgtwﬁ_@d {"_‘b tha}t{ : Polnt‘;i:ﬁb W that _
gislature supreme, sovereign, “uncontrollablé ' authority.— . Sion of the judge must be guided by the con Sed perau

‘ ' R g " sich is the laws  To. decide against a ‘well founded persugr ©°

Does not'the general grant of judicial power, vest “the
_same , authority in the judges 2 It certainly does. -No.
_controversy can arise between the citizens, respecting their

- sion that such is the law, support’ed by long . f‘usag’c’s Jin
- other courts, in these and in other days, 'would be Wwrong
¢ - apd.'rne'r'ltivng'r'e'upreh'ens'ion. Give a court the right of de-

. ' liberty;property, or reputation,to which the judicial pow- /S .2
S A VO WA J P . (o Wer,’ requi £ it as-a duty

L R 4. 'The . . Timiting . iding. vou,give 1t the power and require. of 1t as-a, CGHE
er does not extend. There wis no necessity for limiting . ciding, you g P ) To call on-a man

k. to decidé as its judgment shall dictate. call )
to discharge the duties of a J}ld ge of l_a\_v, and then ‘to-ps(t_ls.s
i an act requiring him to 'flgci_de- a ‘pa‘rt]_cu.la,r_ QPC\Stl°Ds, i-
" rectly against h'istow-r‘? o.pl’mo'n'of. 'the. law, wqu\d be tyran- .
“pical.. Suppase aquestion should arise before .any, gci.uﬂi .
‘_ in this state, haying jurisdictiony 10 .whlch: an  individua
l  /in this state was one party, and a public officer of the state
. - .another—the private citizen sh0\1ld’rely._on a -well estab-
lished principle of law }mder the ' c?nstltutlon, :\;b‘]equg
rall.to thie op‘eration.the'.repf ;"_the-legl‘slature, s\bou_;ﬂpnss fan
‘act, ¢that thé suit ;hus_pen_dmg, shoy\d be dlSH1I:SaE(L.’ ot ,
E  that by the law, the officer was. not 1.1nb!e tobe sired ; thc :
o ofﬁcer‘ would clﬁ{m’i.of the court to dismiss th_e. suit a‘g'amst
Bim. and urge this act as a reason ’;,——.thve private citizen,
who perhaps had been il\lured_ln hjs property of reputa-
" -tion, would repel the motion, by shewing to. the court, that
‘what the act had annouced as law, was not law, for it is not
-. the pfovince of -]eg'i}slative auth‘onty to determine w!\_at 15
" the luw. Out of these mutual altergations would arise 2
; question. " The respondent asks—I1s it not 2 question’ of
Inw 2 Andis it not corhpetent forthe court to decxde' that .
queétio‘n"éf law ? Itwill undoubtedly be: acceded to: - .Is
the court bound to decide 1 favor o,f;. th.e‘act, and dlspn‘1_55 v
the suit, against a well grounded conyiction, that according
to law, and the universal practice of courts In }'g}atl(;n ™
" constructions, the suit ought not to be distissed . Or
" may.the courts. unawed. by t_ht"e_zv_\ts—umzn_ﬁﬂue-nce.d by fear,
" eoolly enquire, deliberately form, ?nQ*fnrml)' decide, :_15 its.
. . conscience shall persuag‘,e, and 1ts Judgment .copﬁnm 2.

'~ the powers of the judiciary. The power of judging can
only extend to subjects arising under the constitution, “Or.
the-law.”.. There would be a failure in justice, if the courts

 have not the right to” decide upon all controversies. be-
" tween_individuals. ~We find that judicial -power is ex-
tended,and necessarily and properly ‘extended, to many
cases-not provided for in. any of -our. statutes. - Our st=

.+ tutes give the supreme court no power to hear and deter:
mine an action of slander: yet that. power is’ derived to

the court from the general provision in the constitution,

<that all courts shall be_open, and every person for an in-

jury done him in his lands, goods, person oOr reputation,

shall have remedy by due course of law,” &c. The courts

' would not be open, if-it’ could mnot try such a suit.’ It
would be 4 downright denial of justice- " If the eourts, by’
authority of- the.constitutjon,,alone have jurisdiction over
‘questions, touching. the good namé' of an individnal, that

' power cannot, by lggislvative.int_er'ferencé,be withdrawn. .
Judicial power can  effect individuals only, in its exer-

‘¢ise ; it caninno essential way be used to put into jeopar-'

dy the rights of, a government. It has no force—it is un= -

- armed. Itcannot become the. assailant. Judicial power

s created and organized for the very purpose of deciding

controversies between citizens of the state, respecting their

rights and privileges, where such questions, are brought
. judicially before them. It will not, I-trust; be denied,
< ‘that the citizens of this state have certainrights under the’
constitutions . A. controversy concerning those rights” may
arise, out of which will grow'a constitutional ‘question ;
* which question presents itself to the -court for a hearing

< X ) .
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“The court’s decision, let itbe for which of the parties it

wight, being the result of. such labor, and '-'n,Otﬁ‘Spr_ingi'rrg

from any corrupt intention, ¢an never be imputed to itasa

“exime—nor by our constitytion and laws would ./such con- -

‘duct be'an impeachable offence. -

Tt requires no ‘great- depth of poiitichl /‘_dj"'s'_é'ermhént to.

discover the wide distinction’ between ‘legisiative . power

and judicial power, They are branches of our govern- N

‘ment, dlstipctanf_i"se'pax;ate in their nature, independent and
unblended in theiroperation. . o ' '

_ The power'éxe}'cisedrby‘_th“_ls respondent, sitﬁ;ig‘ in his.
. judicial capacity, in the case:of Rutherford against M¢Fad-

don, appears, and did then appear to_him, as a power ap=
pertaining to our courts.
his mind atan early hour in his political life.” . A careful

- and attentive enquiry into the nature . of our government
into .phe character. and “extent of. constitutional i«ights anci

- privileges, tonfirmed his first impressions. ~The oathhe
“has taken induced the investigation, aud his conscience and
Jt_‘xdgment'appfo-bate' his conduct. - o
Had this respondent been -dotibtful, as to the authority

of the court,to declare a legislative provision void for un-
constitutionality, the opinion of many great and learned
men on the  subject, would have led \
which he pursued. = T
The supreme court of the United States, and the con-
gress thereof —the supreme court of Kentucky, and the
lé‘agxslature thereof, have, by their decision and acts estabs
lished the authority, as in the courts. Both of these

courts exercised the same power—both of these. legisla- -

tive assemblies have acquiesced thérein. L
These .facts.-,; however-'g\'?ring«‘—_howcver conclusive on’
~ the question, may not, sanctify error. ‘They will tend to
account, for his conduct, without shewing corruption. An

This conviction was rought in’

him into ‘the path

improper motive, ought nevér to be ascribed—when the -

action can be aecounted for, as proceeding from 4n honest,
endeavor, : L

' This respondent’ might rely on ‘the authority of the
house of representatives, as a complete - justification ofhis

', conduct. - That body, this winter is two years,
iitas their opinion, th:.u the .power which. this respondent’
i since that time exercised, was a,power'inhcr'ent in ‘our jus.

1 dicial courtss Suchi an aythority, it s Pr'es-umed,, would,

.

expressed . -8

at leasts " -

This resp the"t‘;might'h‘a'\j;ré erred, /in. considering thé

constitutionality of @ legislative act, a judicial quéstion,==

» If he erted in'so’doing, he e¢rred in commion with both the

"

4
q

e«

b

:
"
1
1
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- sincerely believed' he was right. -

‘ honorable judgesw_'lth whom he -.was assoclated.-on the
trial. Every 'judge with - whom he/- has associated since

- ‘that time, on the bench of the suprerhe court, has given a

! If such an error is ot deemed crimi-
nal in them, he hopes it will . not be imbuted to Himasa
crime. ~ If hedid err, e feels that the reasons ‘which hé

‘concurring ppinion

has assigned, will induce and justify _a conviction that he
-He  thinks if they aré
carefully weighed, the court will find in them an ample ex-
cuse’ for his conduct.: O K '

i .. This respondent would “furthiet state to this hon. courty,
by way of furih'er”answer,‘that at'the trial aforesaid, he did

L gincerely think, that-a part of -the act relating to the duties-
- ( .

of justices of the peace, ¢ was unconstitutional, and
therefore #ot law.

" a-sound, correct and ‘tenable opinion. Timé will not per-
mit him, in.this his angwer, to state to this honorable court;

o the principles and reasons On “which this respondent Tests

‘the correctness of his opinion. He deems it by no means

© . pecessary for him to satisfy the: minds ‘of this honorable
- ¢ourt, that his.opinion was founded on correct, legal and.

constitutional notions. )
.« He is not bound tQ answer here

‘merety for the correctnéss of ‘his motives in declaring such
‘aftopinion. A contrary opinion would convert this honora-
‘ble court, from. a court of ‘impeachment, into a court of
error and appeals ; and would lead directly to the strange’
“absurdity, that whenever  the ‘judgment of an
court should be reversed, on appeal or writ. of “error, the
, judges of that court. must be convicted of high’ crimes and
mjsdemeanors, and turned out of office ; ‘that etror in
;j\‘ildgnjiént is.a punishable offence and: -that crimes maybe
--ééﬁlrﬂi}.@t&’& without any. criminal intention. Against a

doctrine 50 absurd and * mischievous, 80 .contrary to every

“notion of justice- hitherto. _'gqte.rtained; 56 utterly subver-
ive of :all ‘that part af ;our system,of jutisprudence which

has been wisely and- humanely - established; for the protece
tion of Innotence; this j‘cspbn@et;t'de’ems ithis ‘duty now,

3N

; for the correctness of
.those principles, though he thinks _them incontestable; but '

Ainferior:

‘clear this réspybnd‘:entfrbn{ -the 'irﬁ-putatioig;o‘i‘_ cotruptiony -

{

He:further insists, that the opinion was.




‘swerable. -The correctness of

r'was -a-ncw:,quest:'ro%thgfefote’ jt 'was impossible for this

of courts, -(’lI}-e n_c_;y'el_ty_v_.'of thequestion i_ngrez}'scd{its.im-.

ﬂnd on ';'e:.v-el y ﬁt OC'C'a:Sl"On ; t6 ‘ eﬁt“e‘l . h’]B pl ()tes‘! : to Ll“;‘ :
B BN : . ] b A ’ oty " 1 .
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_ duty; infinitely, more 1mportant to the state than to him-

.§eif, h,e;hall meet .z\[_)proba_ti",on and - support in the leart of °
;very. : ﬁnﬂ;mmy of every man throughout the world, who™ - ' %
. knows the blessings of civil liberty, and respects the prin-

Is

~ciple of-universal justice.” :

Jf he acted from an impurity of 'th,oug‘ht and desién in

delivering the opinion, he confesses that he is "jh%\;ﬁn- |

s e his motives, oughtto be
1),1esum-ed', Ll[&tll .tl’-le contrary is shewn' by proof dir?eét.of by .
‘presumption irresistable, arising from the respondent’s de-.-
portment on the trial] or from the 's’triking'im]‘)ropi‘ief of
the. o‘p_mlonﬂnsclf._ ‘“He adits that cases may..bé su yos‘- :
«d of an opinion delivered by a judge, so palpably cr?(r:ne'-:
ous, unjust and oppressive, as t¢ preclude the possibility of
its haviug proceeded from -ignorahi:c'or mistake.” .

~~ This respondent coufidently trusts, that no glaring im-
propricties characterize his conduct on that wial., The
parties in the suit were perfect strangers to him—the sum.
m._dcgnand wr‘-\?-.vbf'.litvtle importance. ~During the trial his’
x.m__nd was undisturbed by passion——unmoVed,by'feaf, favor
or affection. ~He is not apprized of any principle which -

. could have-induced him to have delivered the opinion he

did, wete it contrary to liis.own conviction : neither.is. he
se.xxslble ot; any thing which could in the least have induced
ln_m to 'LUI'.S'/l 10 posstss any part_icular_ opinion on the con-
stitutionality of the actin question. A wish to do his du->
ty “aa the: proud wish of his heart. ' ' :
‘This respondent further nsists, that there is nothing so ‘
evidently wrong in the opinion itself; as to, excite a well |
grpu11ded suspicion, -that’ it resulted from. 2 de raved -
mind. e a 1 irom. eprave
) So’rpe'of ‘the redsons which actuatéd his mind, bave been
submitted 1o the public, through the medium of newspa-
pers.. I'hat opinion is now in the possessian of the hono
rable the house of representatives. Other argumenfé
drawn entirely from:the constitution and the statutes of the

¢

- general assembly, might be adduced ta shew the correct~

ness Of the opinjon:. .. L
- The- question, as: the constitationality of the justices” act.

respondent to receive assibtance from former adjudications

i RN
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and he trusts, that in the discharge of this' .-

Lo . .
. . Cen

e . Lo .. .
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pciictah;c,,’ahd' added to the difficulties of faking “a correct
decisiofl. * ‘But the -punishment of a-judge should not be -
_more sure, because the novelty of ‘the’ question leaves him
no-guide but his integrity, information and judgment. In
guch cases, let the error be ever so0 palpable, the mere sus-
“picion of impurity can hardly be entertained. o L
' This respondent would further remark, that ‘2 diversity
:  of opinion among ‘good and well informed men, as to the
| constitutionality of the' justices’ acty is known to exist.
% “This fact, of itself, is sufficient to remove every presump-
- tion. of in"sincerity-‘and improper motives. .
E, Is it a’,",‘v_misdemeanor in-;a"judge,"’_ conscientiously to
B . discharge ‘a judicial duty, with firmness and integrity ¢ or
R s it praise ‘worthy jn a judge submissively, to turn to the.
right or left 'thait hie might evade his duty, evade truth ;—
. in the first place delay, then-deny ju's;ice—-—bégause by the
i exercise bf authority ot delegated, it is re juired at his
hands ? | o A ‘

E This respondent inh
b article of impeachment can be sustained, the teaure of the
.. judicial office, will hereafter depend on the will of the house
of.vlrepresehtatlv_‘e_s an yate, to be declared on im-
. pgachmcnt, ungOVeméd' by any established principles, and
4l - resting in their sovereign will, governed by their arbitrary

discretion.
. And thesaid,
-impeachment, saith, that he

(I

-
[

George Tod, for plea to the said article of
is not guilty. of anyhigh crime
or ‘misdenmeanor, as in said article is alleged against him,
and this he prays may be enquired of by this honorable
- court; in such manneér as law and justice seem t0 require.
- Ag well as the time dllowed. him wouldpermit, this re-
s spandent has ‘relat
with'as much perspecuity as he is master of.
‘a true stdtement of the case,
'impeachméni, and his conduct on: the trial thereof, so:far
- as his recollection extends. If he has. mistated any mate-
rial fact; or omitted any important circumstance, it will, he
- trusts be imputed to the treachéry of his memory, and not
' to -a corrupt wish to ‘misrepresent. .
aim - to ‘wear the cloak of dissimulation.
.thought it would not set easy on him. His heart is,open to
. thie inspection of all. That he may have frequently er-
sed in the -dbscharge of his' official duties of judge, would
be arrogance -in him to de;y_. He acknowledges - he has

He has made

ﬂ' :_. ) s

3

is-answer further says, that if this .

ed all the circumstances of "his case,

which has_,g'wcn'ris_e‘ to this

It has never been his -,
He has ever

\
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L L . ( 74 ) o . , _: : Théf-ques‘ﬁd!il—zwas‘takenpn _‘the. first i_nembe; thercog in x;,_i._
“. ;- foibles and weaknesses—so have all ;"but his mind‘has-ever these words.~ -. . Lo L e ecentas
- ', . “soared ‘above the unhallowed temptations of corruption in /4" -« The managets Qh_th?-‘P?Ttrt;_Jf ﬂ;f'hci‘_l;?-”f'_re%':sei"::ﬁ
- any character or'in.any shade. T A tives pray s __}mgnigrabl@l,courf,._i ftoflt}'\z !:szWef gf the
- Hehas often felt his inability todischarge the highlyim- . # ' them }mtl,l'MO“d"’(_Y next, tg .CQ.Il.Slr Ctheretol . S
portant duties of a judge.The rights of a suitorjithasbeen - { honorable George T dhal\ to 'tr,‘.’“PeE_ s 6 s 17
- ’ his best endeavor to pursue,’ without distinguishing the '3 * And determined in the negia i t'vy e e
rich from the poor, the elevated from the lowly. " His con- .. Those who V9ted in the afirmatt ‘ﬁ‘ Arthut -
_scienée, in accents sweetly encouraging, whispers to him & Megssrs: Bryan, - : ML hlin and
hér approbation. _ S o . E-l.ho't't’,_‘ R Br-lé:ug' A
This respondent looks up to this honorable court for a ST Km;?}’ h dive are, ' ’ *
just decision. In its present elévated standing? it has to SRR hose:who votib in the RegAtYE S o8
decide upon the guilt ot innocence of a public officer. If: v Messrs. A ot, o Irwu: : -
. guilt on him shall be established, cither directly or by S - s MeConnell,
\ strong presumptive evidence, he will nat seek refuge in the , Blg'g'efr’ Scofeld, !
N - mercy of the court. - Withous such evidence, he has a right “."F°P* y Shal.'ff). > - o
" to demand -an acquittal. _If no shades of guilt dbscure his uléu?eall;, . S‘n'\i'th’ R -
_innocence, he confidently expects an acquittal—honorable ~ A - S Com.:""_ o ; 'Wobd?and :
. %o this court,.and honorable to himseif. . RS T Cooper, * Kirker, (Speaker.) | i
" This respendent, with cheerfulness, submits his cause to . A : _ D‘:ﬁzl’ S T T
‘this honorable couirt.-—On its integrity, and the justice of - - : v member of’the
: ‘his case, rest his hopes, that the issue will give sta{)ili‘ty and -+ . The. question being taken on t}é@ fatter m;x_r;x,. r _
- ' : » said motion which is in these words. . -
e ' ished the managers

¢ And that a copy ghereof be fur
:for'their:u's'e.” o R

- And determined:in the affirmative—yeas
L Those who votedin the affirmative ate, .

" “walue to our rights and liberties.
And he handed-i.,h the same at the clerk’s table. 91—nays 2.
Mr. Barrere senator from the county of Highland ap- I

eared and took hi# seat. - , 2 g piy . rinnev. .
P Mr. Morris, on behalf of .the managers, submitted the M¢5§rs-,§!gg_§r, \ -ﬁ?.&gi’}’mr,
following motion. - S . C TR MeCoonell,
. « The managets.on the part of the house of representa- ' 'Bur 0 " . M‘Langhlin,.

tives, pray this honorable court that time be given'them un- ’ Cl_lrza - Scofieldy

til Monday next, to consider of the answer of the honora- CO‘; VS ~. Shatp, .

. ble George Tod, and to reply thereto, and that a copy there- ' _ .-;Cgl-_p.f--’ .. Smithy
of be furnished the managers-for their use.” - P Dl’l:y’ L Price,.t | s
The miction being reduced to writing was addressed to - - o E;Ii:g:g, S~ 7 Wood and . -

el .Eaosy . -, -
L :‘, .’7 . . Igwin, . - : .r. e : o
o Those'-who;lio'teajn‘thé neégatiye.arey . .-
Lo R = - .A}bbbt’ ‘ang B re .

the spéaker and read at the clerk’s table. . . : . m‘,gm_@w\ke;;;)‘ T
The motion was supported by Mr. Campbell, Mr. Mor-. SR PR
ris, M Looker and MP . Pritchard, on behalf of the mapa-... . '
gers, and opposed by the res jondent.and Mr. Cass; Mr.
Burnet, Mr. Brush'and Mr.: reighton, counsel for the re~

spondent, and ‘the arguments-on the motion was closed by

© Mr. Campbell, S R
- ~' " Adivisionof the question beingcalled for by Mr. Biggery .

v

cr

’




the speal

Mr. Brgger submltted am
ker and read at the ¢
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otion wh1ch was addressed to .- 3
lerk’s table, as follows s+ . -~

-« Resolved, That the mana
gers-be ruled: to putin. their
rephcatlon on Wednesday next at ten.o >clock.’ ‘P Sy

A motion was made to amend. the said motion, hy strlk- -
e word VVednesday ” and msertmg 1

ing out therefrom th

" jn lieu thereof the word
A division of the question
The. questlon was ﬁrst taken on str

“«* Wednesdqy

«Tuesday.”

being called for,

ikingout the. word

And determined i in the afﬁrmatwe—yeas 13—nays 10.

“Those who voted in the affirmative
© Messrs. Abbot,
- Barrere,
“Bryan,
Dillon,

Kmney‘, ]
McArthur, -
M:<Connell, N

Those who, voted in the ncgauve 2
Messrs. Bigger,
Burton,

Bureau,

S Corne,

follows :

“Cooper, -
Several mot1ons werew

RS Tuesday the 17th
« Saturday.”
.« Friday.” ..
‘ ; .,’«‘ I‘hursday ”
- « Tuesday.”

The questlon, agreeable to ‘the. ru]es of ithe scnate, was

'taken on the-motion; to ﬁll up t'he bla.nk Wlt'h « Tuesdaythe

q7thy - R

" "And 1t pa.ssed in the ne
_ gatlve— eas. 6-—-

Those who voted in thc afﬁrmatfve are; 'nays 11‘
IVIe.ssra. Bryan, rthur,

IV

Those who voted 1

n the negative'are; -

Messrs. Abbot, " & : o
" Barrere, "

Biggen

; Irwm,

e are,
.‘M¢Laughlin,
Sharp,
Smith,

Price

Wood arld

Klrk’er, (Speakor.)

rc,

Curry, . ;
Elliott, .

. Foos, i

Irwin and .

" Scofield. : .
then mado to fill up t’m: blank as

et .
; . N

M‘_Art.hur,

~

T he quesnon was then taken
”

e'\s and pays
It was determine

. .-Sharp,

Bureau, PN
' Cone, . “Smith,
Cooper, ™. “Pricey, -
- Carry, ©. ' Woodaand
AR “Elliott,” ‘Kn‘ker (Speaker.)
. Fo0s,.. ,
«on ﬁlhng t.he bla,nk thh the -

‘beinl taken.

d in the affirmati

word ¢« Saturday-
- And it was determmed in ‘the - aﬂ'\rmauve——ycas 15—
_'pays 8
~ Those who voted in the’ afﬁrmatwe are,
- Messrs. Barrere : M‘annell 5
¢ - ‘Bryan, * M¢Laughlin,
Burton, Sharp,
‘Dillony, T . Smith,
R Elliott, "Price,
' - Trwin, ‘Woodand -
o Kmney,‘ Pk Klrker, (Speaker)
M<Arthur,. -
Those who vOted in the negatwe are, - ‘
o Messrs. “Abbot, - Cooper, c
. "‘Bigger, -Curryy -
o Bareaw, - Foos and X
(,one, Scoﬁeld. .
On ‘the \questlon tq agree to the mo'aon as’ amendcd, the -

ue-—-yeas 18-—-—nays 5.

the aﬂirmatwe arey’

Those who voted n
Messrs. ‘Abbot; . MeArthur,
. _Barrere, o M¢Connells.
+ - Bryan, o l“M‘Laughhn,
. “Barton, [ R ’LL‘SCOﬁe“(’li
LoPillen, . Sharps :
- Efiott,” ' Smithy .,
, Foos, . -~ Pricey
A Trwiny, © ' “Wood and =
Kinneyy Kirkery (bpeaker )
ThOse who' voted in the negatwe. arey
~.; Messrs. Bi : -Cooper and

C The managers'accompa
ayes. -and’ al
ed’ and was mformed by the speak

50 thé respon
¢

nied by

dent ‘with

Curry, )

the house of repreoenta-
‘his - counsel ’ attend-

ker of the result. 7
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Ogn‘,motion, O X : oo

rdered, That one hundred copies of the’ TR '
' yespondent be printed. - N f?*e, ‘of the answer of the
: _,Ad._]ourned vnti'next Saturday morning at 10°0’clocke
ff-_iﬁﬁfg——)— . .

-

HIGH COURT OF IMPEACHMENTS.
‘ s‘{.-ruﬁ-bxv, ]a.nuarjig 14 o
The state of Ohio vs. George Tod.

The court was apened by proclaméiibri. '

‘Ordered,  Thatthe clerk notify the house of representa- g

-tl:es htha; th‘e senate, in the capaéity of ‘a high court of im-
:igmac ;nhcnt, is ready to proceed further on'the tMal “of the
i preac ment of George Tod, "one - of the judges of the .
PN}: ;?:l CO_u}t;t, in the senate chamber, which chamber is -
. w 3 L . . an ‘ )
’tivel: : .lt ac_c,c?m,modatlon. for the house of representa-
‘h;ﬁ%rsgagy to noti;_:;e the -managers, a—éc_dt’npdnied.ﬁy’thc'
1s€ | presentatives, attended nd zers took:
their seats within the bar. agedthe x?anaggxg took
. itor;I"tiVeI :‘-ez;ponden:1 wli&h his counsel, to-wit ;, Mr. Creigh-
{0 . Cass, arid - Mr. Brush also atte de “to
‘a‘heql{, seats within the bar. oo o ndad, and:took
.. The speaker informed th t:
ready o raesivs i renl e managers that the senate were .
reacy lo rt ve'the replication of the house of represen--
.a(is es, to the plgg,gnd answer of George %od, one of the
‘Lu hgg.s of the supreme court, to the article of impeachment
t}f’ 11 ited against him by the house of. representatives, in
. their name and in the name 'of all the people -of Ohip: .
Whereupon, R
%Vh'. Morris, the.- chairman of the, managers, rose agd
asked permission -to-read the replication, . which being -

s

IR R SN

_granted, the replication was,re’ad* by Mr; - Morris' and - Mriy .
. L e G T

- Campbell, as follows :
- ‘THE house of répr"e:aé'ntgt;i;n;s;- have considered thepl

4

3 the honorof the state, do aver their:-¢

. - o
: pcachment"exh'x_bitéd against “him, -in the, hate of them-
L gelves and all the people of the state of Ohio, and observe,
- thatthe said Geotge Tod hath. endedvored to cover the
;. “high crime and ‘misdemeanor with hich he stands charg-
¢ . ed, by,evasive'insinuations,-a'n‘d misx‘epresentd'tions\of the
© constitution and laws of this state, and also by myisrepre-
‘sentations of matters of fact ; and the house of frepresen-
tatives say, that the said George Tod did ‘commit the act
with which he stands charged in the said article of im-
peachment. And the house of representatives, in full
confidence of ‘the truth of their accusation, and of the ne-
- cessity of bringing the said George Tod. 10 a speedy and
exemplary punishlﬁent,.and not doubting but the senate
~ will use all becoxﬁing diligence to do justice~ to the: pro-
‘ceedings of ‘the house of representatives, and to- vindicate
o ‘ harge against himy,
i the said George Tod, to be true, and that the said George
Tod is guilty of a high crime and misdemeanor, as he.
-gtands charged .in the said article of impeachment, and
;. thatthe house of representatives will be ready to prove
¢ and maintain theircharge against him, at such time and
", place ag the senate shall appoint for that purpose.
“And the house of representatives, in more especially re-
plying to-the answer of the said George Tod, think- it not
‘necessary that they should stop toexamine .all the positions;

. hypothesis, deductions and insinuations presented ‘by the
V' yespondent’y answer, but p

roceed to the-exzmination of the

"ymain question, viz, Have the judgesof the supréime courta ’
~ right to set aside an act of the legislature, under pretence :
. that the same is anconstitutional ! To determine this -
question, it will be necessary to ascertain, . I
-7 Pirst—Whether this, power is expressly given by the
constitution of thisstate [ ; A

If itis, it will only be considered neécessary. to point to
* the cliuse containing this grant,and the question " is decid-
‘ed. - This, it.is believed, will not be ‘contended for by’ the-
_most strenuous.advocates of judicia) power :: It seems not

to be contended for by the respondent himself, and ‘may

therefore be assumed*as -an undeniable position, that no-

such power is given by any of the express provisions of the

constitution. - - T : '
- ‘Secondly-~If thenthis power is not ‘expressly given by
_.thé constitution, it must arise by necessary implication, -of

3

and .-answ.cr' of the said George Tod, to the article of

£

the judges have no authority to exercise it»
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3 In the examination of 'this subject, the first enquiry
which presents itself is, whether to set aside an act of ‘the,

| legislature, is an exercise of legislative or judicial power?
And this leads us fo an examination of the several powers

delegated by the constitution to the different branches of

the government, , .
In the first section, ﬁrstarti_cle of the constitution, ‘it is
provided, that ¢ the legislative authority of this state, shall
. . bevested in a general assembly, which shall consist of a -
senate and house of representatives, both to be elected by
the people.” Thewords ¢ legislative authority,” seem to
- have been considered by the framers of the constitution,’
-as fully understood at the time of its'adoption, and to im-
ply, necessarily, thé power of making laws. This is mani=
fest by the whole tenor of the constitution, and more par-
ticuldrly by referring to the eighteenth section of the same
article, where it is declared, ¢ that the' style ‘of the laws

* of this state shall be,” ¢ Be it enacted by the general as- .

sembly uf the state of Okio.” It may also be observed,

* that the terms used, Aad been complétely defined ifi the
constitution of the United States, referred to'in the pre-
amble of our state constitution. Inthe first article, first
section of that instrument, nearly the same wotds are ased
as in the first article, first section of the state constitution.
At the time of the adoption of the constitution of the Uni-.
ted States, the extent of the termsy ¢ legislative powers,’ ~

. used in that instrument, seems not to have been so fully"

. understood, or so completely defined, as at the time of the
adoption of the state constitution : and the framers of
that instrument, in establishing the fundamental princip‘les
of the government upon a sure and solid' base¢, were cau-
tious in defining those terms. In the eigthth section, first’
article, the powers granted to the legislative department of
the government, are specifically defined ; apd -in the sec-

" tiou next p‘receding, the manner. in which those powers
shall be exercised 1s also pointed out. In_ the s¢venteenth
section, first article of the . state csnstitution, the manner
in which legislative powers shall be exercised, is clearly
pointed out ; but the precise extent of those powers ismnot
defined in that instrument, nor was such a definition ne-.

_cessary, as the terms, ¢ legiélative authority,’ had, at that
time, received a known and
fully understood to be the power ‘of making all laws ne- .

|

. 'SR ionhdedto the

definite signification, being

;o o e

3 o,

arryfinto efect _t_hef}éoiver .délegate_'d toeach -
the government by that instrament. -

siderations _'lt'-?ipp@a}'s,zth,at the _fcons{,:it:;; .
legislature, the power of ma

e ’ "gg.in_to effect the

. tessary to cal
department of th
& . From these ton
k1 LT e !
‘W - tion'has yested in - the
o ' pr for carryl
, laws necessary and proper ryihy  effect the
:geciﬁ!c powers d};lcgat_ed by the constitution t(:i thi e(:lﬁ;:‘
R ent braﬁches-of' the government, and eacb and every

jpartment thereof.
The pext engquary
. judicial department,
: 'Jof the constitution. It cannot es_c}';xpe_o
Co D A T G e o to the ju
. 7 iurisdiction whateveris given:2o o o ris by the.
S ‘]constitﬁtion_-that the only authority given ‘E)y that _1.1\521; -
“-ment, is the power to receive jurisdiction, km_ Sucb’l'cable”
a5 shall be directed by 1aw.” This remark 18 ap;pf! ble
ourt withi tate, as well superior as 1o eriory
to every court within the state, a5 W& inferion
as will appear by 2 reference to sections _tvlvp, three, fout,
five and eleven, of the last mer}tlot}ed: .a:;?gl;.(ﬂliﬁ‘e{-em rrom
hi i itution 1s entl _ X
. In this respect, our. constitutron ' / |
J -tha':‘o'f the Gnitéd States. In the latter ms(;rgrr;ir;tétlb];
jurisdictl © . :.dicial courts is given ‘and @€ yby
urisdiction of the judicial nd defined; 7Y
thé constitution itself ; while the- power of glwggsémﬁcn
fining the jurisdiction of courts 18, under our.c 1,
e legislative department. : d by the
§ From this examination of th.e pow_'e}'sl %ran e o e
constitution t0 t\'\e'leg'nslativei and {u(llc;la . :';P':hall '1wt,bc
nanifes Jeclare what $ha
ears manifest, that toidec'a _ of sh tbe
'ﬂ)}v) :s an exercise of legislative, and not of Ju%mlzl P:;:eral
If this be the.case, We may _conclude' that the “g
assembly” alone have the right to exerc.lse'.lt'.v1 - ver. that
"1t is contended by the advocates of _]l}dlCl?\ »Fl?dw T, thal
'itis the province of courts to decide what t fe‘ettin »and
' that therefore; the courts possess the power of set g
A and declaring void acts (i')f "thedl?glsti—?;u{f{itﬁde ided
t B ition is’ tted 1 : 3
‘ The position 18 not admit didde o The
: uctio . wn from it admittec.
) or ue the deductions dra¥ t admlt ¢
‘“‘g(()li,an'\sjborrowcd from the English system ((){ J_un..sl;,j)(:u 21;::; .
and has never been attempted to be _,car’ne*h."to L“ ; extent
*n that country, which i contended fortm“;d:;-—oan n the o
: ; tdiciary to set aside. of par.
the power of the judiciary aasiden ot par
?l‘::‘g(;nf u-Ir.)xder any pretence whatever, is enill c}ye:_‘hbs:t‘r 2
ed by the hest theoretical ‘writers, and has ng:lrrtq, e -
. tempted in practice- The authority 0 the co d; onl‘m‘
' 'ﬁ'idf « what the law 35, in that country, eXten only
: e L

wers delegated tothe
din the third article
blservation,hthat no
dicial courts by the

is "as to the po
which is containe

e i Sy
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’ _fhe “lex non scrivta? o ; 1 | w g 1.1 Y
) : 8C? zj_n‘a, or . ¢ unwrltten' la S,” and the ‘CO .

structio : ition of legislative
Sirue oﬁ:&°: egpoglthp of legislative acts—which actsth
o decide, according to the intention of the 1?’

e

gislature.  If then,in that

gisla If then, L at country, from which “ides
aSi&erz?lv;Zt:,or;od?ov;er;. :qsts‘ in the judiciary, o}hietltcili?a'
e s of 1 e eérslature,' it is not perteiiréd’-hovg
thepamae 6fy han possibly exist in this country where -

e, 1 the judiciaryare defined and rest-i'a;néd'?t:;

the litution-ar
constitution-and laws, within narrow limits.

1 Itis the province egi
St :o‘}:irr?v1ncfe of the legislature to make laws—and
v ovince of the courts to expound those laws agre!:a |

able to the intenti
e entions of the make )
articular cs ' A 3. trs, and apply th .
En dersti); Else's{h This exposition of th‘e‘.la“}:ﬁ yig -le::lttics)
when aPPIierlXt(, ?etg%rllrl:',"“ to decide what the law is,”
S to Ly slative acts. . Hence it 3y,
: coﬁrtd e(t:ld-e Wh?ft the law is,”. gives no .Ptfcv’:g:-“:s’ 't:hat
ts, to set ‘aside, annul or make void a legiﬂa'ix}ét}%tthe -
v v ——

I he €Xercise P
Such a power ou d be elthe\ rto re Cal oY

~suspend the law.: Should : )

suspe y d an act be passed by. isla:

imx_'s ;r}; ;il:ﬁr_nanner prescribed by thep constitlirti;}r:? ;iﬁLSIa-
on, any two of the judges might (if‘t’hey pogso-' (

. sess this er)’ y di i
- standing ipto;;fir)mat any distant period, set it aside, notwith-
et the approbation of every man' in. the -

state’; twi andine
siate s motwithstanding it had been acquiesced in for a”
many millions of dollars s e S L0 the amount of
P . dollars had bi idjudic -
setStiled ]lgipur*"“ance of such ac:en adjudicated upon, and
o ' ey . '
ven su;h" ;B:isgf:ebzf(‘:oqrge of the judges after having gi-
wise, and a new. judge ¢ vacant, by resignation or other~
ferent OPinion—"i]'uhge be elected, who entertained a' dif- -
‘decision of his prede considered himself bound by the ,
: . s predecessor, the law would be’ compi’ei Iy
R > completely

repealed.

If, : shou |
.11, on the othér hand, he should not consider the opinion . 5

of his predecessor bindii
essor binding upon him (which;is. " o
E};a(l))lllz)}:h; izc;sx:n of }he"éourt Muld(rcvli‘:lellih? c{::v p:l)-
ears X ’ . :
aMIl the.latter decm;:ﬁht have elapsed bgtween- the .fo;méf
n this case the first decision of the céu’rt Would. | hav |
‘ : ave -

sus o P .
suspended the law, in direct violation of - the 9ilr section: 8th’
Y ?” .

article of nstitution, whi
the constitution, which providés ¢ that no power

of su g las 11
' sPenélng laws shall be -exercised, unless by the legis-

i lature?

+In vai 1d § i . '
In n would it be argued, insuch a case, that -the act

.’ M

. thority of a law,” and was compl
-such a power exercis

- proved hy the j

.. gislature should ass

_to take pains to maintain the

. fined by legislative pro

( 8 )
of the legislature was void in its creation, and never had
any legal existence § the decisien of the court which should
pronounce it'a.co stitutional act,would be at war with such
‘a declaration, and-would.shew that it notouly had ¢ all the
‘outward. forms of a law,” but that it had also, ¢ the .au-
etely obligatory—whether
ed by the court would operate as 2
repéal ora suspension of the law, is equally an exercise of
legislative authority, and not. delegated by our constitution
ar laws to the judicial courts. It would - be no less than
requifing the aid of the judiciary in every legislative act,
and no act of the legislature could become a law, until ap-
udges of “the supreme court.  This would
he judges into legislators, and itwould
_be impossible:for the citizens to know or -conjecture either
what was, or what would be ‘law : this would destroy all
confidgnce in legislative acts, and would be givingto ‘the
judges “a practical and real omnipotence ;” a_powerto ..
‘control every department of the government, while they
themselves would be uncontrollable by any  human power.
‘nations have perceived

be, in fact, to erectt

Vatgel Says,""'that,all Wellgoverned
« It would be dangerous -

the necessity of posifive laws.”
to commit the interests of the citizens to the mere arbitra-
ry wiltof those who ought to distribute justice. The le-
ist the understanding of the judges,
force their prejudices and inclinations, and subject their
will to simple, fixed and certain rules. - The best laws are
useless, if ‘they are not observed. The nation ought then,
m,and ‘to cause them to be
asures can be ‘taken in this.

unctually executed 3 no me '
and too effectual ; foron

ensive -

. respecttoo just, too ext :
depends. its happiness, glory and

- this, in a great measure,
tranquility.. . .
The authority of the judg
legislature; is attempted to be inferréd from the first sec-
tion, third article of the constitution ; it is obseryed, that’
« upon the exercise of judicial power, the constitution has
imposed no restriction. whatever. It has vested; in gener-.
al and unqualified terms, in certain judges the whole judi-
“ It has already been observed,,

. cial power of the state.”

has given to the judges na authority
f recéiving jurisdiction, to be ‘de-
visions ; it would therefore have.

that the. constitition
" whatever, except thato
been entirely useless, fo

13

e to set aside an act- of the .

r the framers of the constitution to,’
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- have imposed re ey . C Lo : - 3 ¢ .. : A : P
'delc‘-gate,pd by thatSt'irllli?r%?:l on»thz exercise of powers not ¥ andsuch form as are prescribed by  the laws. of the statey
' and defining the 'jurisdictigﬁt'f' s the power of giving E " and not as containing - within themselves a new grant of .
. - wisdom of the"législat‘,vgde ° t‘.Tourts was confided tothe : ' owers—"to give, to this provision the comstruction conténd-
“of exténding or restrainin ‘tliar ment, so also, the power & ed for, would rénder it incompatible with, and contrary to
rily and properly placed in%h at jurisdiction, was necessa- - * the provisionscontain.ed in the third article of the consti-
cording to their sound 'discr:t?;m": hands, to be used ac- g K tution—which prm""tdes’ that the several courts therein men-
to promote the best interests of {hn,; ar-ldlln such‘manner as - W tiofied shall have j\irirsdi‘ction, ¢in such cases as shall be di-
. The power thus placed in the h;):‘gp e'-f SR s rected by }_aw-.’ ‘The legislature have ‘n the act organizing
“as been. constitutionally exerdised 5 0 _th‘_’- legislature, ~ the . _ud1c1a1 courts, given that Jurisdictiqn'to the courts
An act, defining the duties of ] d, in the "act entitled Q. thefein named, according to the provisions of the-constitu-
c,onStableS in crimiral and civil :]uslm,;’es of 'the peace and s B tion, and pointed out the manner in which that jur’lsdiction
titled # An act organizin 1:1,11 -c‘ise(;.’ and in the act, en- - shall pe’ exercised’ but they have no where given the
several acts amendatory tgerete :]u 'lc1a1 courts,” and the - ~ power t0 the courts of setting aside a.legislativé act under
this constitutional power on ::)h,e ‘V"thOl}ﬁ “the exercise of 8 ) ény pretence whatever, It 15 not admitted that ¢ the
{ z};if:grts would have pos’séssed no gg:vte:f tﬁe legislature, E courts by authority of the gons_titution alone, have j}xris.-
" in any manner have been exerci dsw atever, which + diction over questions touching the good name of an indi-
 From this view of the subject, it g EUTE vidual’—The contrary is manifest from what has already -
ly absurd, even-to the most Jsu ’elﬁ“.’f)“'ld appear manifest- been observed. Tt is by virtue of the act organizing the
courts should possess the owper cial observet, that the § 3 sudicial courts, and not by virtue of any provision ‘of the
‘thz}t,department of the goV}:i__nmr, to set a51d.e the acts of | constitution that the ¢ powér to hear and determine an ac-
existence, and -all their #Cient- ent, from “,’thh. their. very i tion of slander’ as well as all other actions is given to the’
powers are derived. We g courts, and ‘without which no such power could possibly be
.. ixercised. This view of the subject shews that the infer-
' al provision 0

d to be drawn from the gener:
issible, ¢ Judicial pow-
;zed for the very purpose of decid-
itizens of the state, respecting
"This power is to be exercis-
the authority dele-
ower are

find then, th
ther, that the constituti o
~ the judges, s : titution has not only, 1ot vested in
i continded ’fo;‘lt),;,eEZ’::SYereégna Ull)lcontrollable auth;ﬁ‘;_;’;
Vo1 " pondent, but that it w ) - it
- :)‘? them any authority Wh.atever‘:‘whi‘c hat it was not vested . the constitution,
e exercised, but by the aid of legisl can In any manner = g :oer is created and organ
this point of view the observati egisiative provisipns—In ) ing controversies between C
was no necessity for limitin thiloﬂ is correct, that ¢ there B @ their rights and privile'ge's-’
g the powers of the judiciary by " ¢d under the restrictions imposed by tf
g it—the limitations imposed on delegated P

' ences attempte
are entirely inadm

the constitution ;
'Iegislat;trlt_*t?tmu’ that authority having been confided to the E . gatin
fer]r?h(f Futhority of the judges is next att T F hot to be-transcen‘de_d in the exercise of that power: - Itis
ed from the general provision of h{ Cmpt.ed to. be in- : 3 not percexved, on a careful examination of the constitution
ision of " the constitition— . 3 - -and laws of this stat¢, that the authority claimed and exer-
3 cised by the respondent i declaring void an act of the le-
ted to the judic‘xa‘.

¢ That all courts st
iﬂj'ury dOnf‘(l:lc::: tisnsll:iasnl b‘_edee.Il, and every person for an
shall " hav ; ands, goods, person d ORI
cannot ;e';'errm}ed(}i hb'v due 'cours’ep of la\:;‘ :epgl: tat"—’;" A to_any power BraD
. ce1ve ow this provisio: y XCe. t £ 9
P o rovisior T . S a . L7
:}E\l-r:t‘::rr?m the inference atten?ptec‘l tlgﬁbzfdihg constitution S _power cannot pass by implication, and its exercise 18 an
i A e judges are authorised to set asi awn from it— + . “usurpation of authority not-t0 be submitted to by the peo-
;Cg;slature. Surely, it wiil not be confas‘cile an act of the - © ple of a free and independent state. R
jusd all have remedy by due course of 6121 e;:l that the words : It may be further observed,that this power‘is'tbo impor-, |
I ge?l‘tl(]) set aside the law, and declare li:oi;ml]mn-se- the - | . tant i its nature tobe suffered to pass by implication. It
mean .thes? -words of the constitution are u E(ll egislative o 1 hardly possiblé to believe that the framers of the consti-
, that justice shall be administered i nderstood . to © tution intended to vest in the judicial courts a power which
' in such manner would overwhelm every, other department of the govern-
. ‘ : ' .

islature, is incident
courts or necessary to its execution-—-consequ‘em\y- such

’
£
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;n:{fint’l and render them subservient to their: sm.vcreign‘ wilt
pleasure~—on the contrary it i believegd, that if the fra-

mers of the constitution "had intended td vest, in the jydi-,

cial courts, >
al courts, a powet &f such extent and such magnitude$
st H

they would have inserted in that instrument an express pro-

vision to that effect. The constitution contains-no such

pmvguqn,-nglthgr has it left this-nor any other power to
pass by implication, and to be exercised or not, as the whim, -. -

or caprice of different individuals should suggest. The

hN

framer’ of that instrument, in establishing ¢ the great and - '

. ;ZZ‘?I)‘;E?Lplrlncip}es};of liberty and free government,” for a
: alous of their rights and liberties, we '
] ] 15 of their ri, s, were careful t
nsert in the instrument itself - s provision "
In 18 tself an express provision agains
;l;e_ tzl;xtsg;es?‘lqns of the powers actually delegated. 8 Secf
. Art. 8. “To guard against the transgressions of .the

high powers which we have.delegated, we declare that all -

~ powers, not hereby delegated, remai ith
v v ) > , remain -with the people.”>
t is urged by the respondent, that this clause givfs foIJ tehe :

judicial cour implicati hé :
3 courts, by implication, thé power to declare void, .

:(cits‘ ‘otth the legislature, and that thé people have only retain-’
_ment,” C&Pc)? W(i\?e,t\(')éralltng’har?rm or abolish their govern-
e e € Ps, was so broad a construction
applied to a text so clearly unsusceptible of it. ~ And if any
colour fg_r.the inference could be found, it must be in aihz
:}r::eposm ility of ﬁxz_dmg any other construction, to satisfy
e expressions.. ‘The first part of the proposition, ¢that
this clause of the constitution, gives to the judicial ::6urts
by lmp,l,lc_a-tlon_,' the power to declare void, acts of the le ise
lat_ure,. s ne'lther more nor less, than to declare thvatgthe
7 :.rgs.erva‘tlonvthh the people, of powers not delega,t,ed shall
in its-cffects operate to extend-the powers of the iud’iciaryv
- v -

—if this be trie, then indeed is judicial authority unlimit—

ed,and it is not perceived why the same principle wonld not
appl): with gqual force to every other branch of the govern-
ment. If this be the case, ours isin fact, a gbvernment of
unlimited pdwers,which it is believed was never contempla-
ted by the framers of the constitution;-and would ap éaf to-
‘be an absurdity too gross-tobe insisted on. The latter Il))ra'nch’:l
of thc propositions is considered equally.untehé'blé ¢ that
the people have retained- only the power to alter n;f%i'm or
abolish their government,’ &c.” It will. be foun’d by a ro-r
ference to the first.section, eighth article, that the };aeop;:

have expre: etai '
pressty retained ¢ a complete power to alter, reform

or abolish their goverment, whenever they may deem it

i

i

N

. tion of our constitution,

. powers 1

. "
- '(_987)- @,¢,/
“ymecessary.” If no-other powers are retained by the genes
ral reservation of powers, ‘contained in the 28th section, the
section itself 1s a periect nullity, a mere dead letter and
-altogether useless. This would be " giving a construction
to- the constitution, which it is believed was never intend-~ -
ed by the fiamers of that instrument, nor ever before ima-
gined by men professing to understand the principles of go-
veérnment. If this construction be correct, what necessity
could have existed for making such a reservation ? Is not -
‘a special reservation of defined: powers, equal'to 3 general
reservation of the same powers-{ Or does a double reser-

. vation render the powers thus reserved more secure to the .
people? Lastly, would not such a construction render the
‘2gth section of the 8th article entirely inoperative ?" That
such would be the effect.is manifest ; and therefore such a
construction is by no-means admissible. This section was
. undoubtedly intended to prevent the usurpation of powers
by any, branch or department of the government not dele-
gated to it by - the express provision of the constitytion.
Such is the natural import of the termg used ; and such
was undoubtedly the intention of the framers of that instru-"

“ment. - _ - . L
- If then the constitution has not expressly given to the ju-
dicial courts the powerto set aside or-declare void*the acts
of the legislature, this section- expressly forbids its exer-
cise, and renders it utterly impossible that such power
should pass by implication without destroying the constitu-
tion itgelf, and subverting - the fundamental principles of
the government: From: these considerations it appears,
that the constitution has not only not vested the power con-
tended for in the judicial courts, either .expressiy or by
implication, but that its-exercise is expressly forbidden by
‘that instrament; and consequently ‘the exercise of such
s a usurpatiofi dangerous to the liberties of the
people, and subversive of that very constitutjon which 'was
intended to preserve those liberties. o
v A variety of cases have been supposed by the respondent,
iti his-answer, which' seem to have been intended ratherto
shew the, expediency of - vesting in the judicial courts the
power to set aside or declare void the acts of the legisla- |
ture, than to prove that’ such power is actually vested in
them, by the constitution ; and this brings us to the ques-
tion—Whether it would have been expedient in the forma-
to have vested in the judicial

N
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o . .S initself, without giving to any - department, the ' power to
tourts this uncontrouled authority ? The first objectiod *~ &' check and control every other. That branch. of the go-
\\_rhlch_ presents itself, in the very. @hrcshom_-qf_the_'-qutd‘- 4  -vernment-on -which: checks are most necessaty, and on
tion, is—that such a power vested in the judicial courts, ®  which the greatest have been imposed by our’ constitution,

i would be (as before sbserved) to erect the judges into les ‘B is the deliberative or legislative branch : each branch of the
legislators, and would blend the legislative and judicial de- -3 legislature had a. check upon the other, -and the peqgple

partments of" the government. "This ugi'on of power would A ’ have a check upon both.  Every law which they pass, and .
tend to subvert the fundamental ptinciples of our govern= y every act which they perform, is published, promufgated
ment. - It has beconfe an axiom in the science of govern ~@  and submitted to the inspection of the people. If then,

ment, that the separation of the legislative and judicial de- - 3 itwere possible that the legisliture would become so cor-
partments of goverment, is necessary to the preservation W rupt as to violate their sacred oaths, attempt to break down.
of public liberty. = The second objection is, that the judges ;" the barriers imposed on them by the constitution, and
" are not responsible directly to.the people, for the violation @ sport with the liberties of the people they have'a sure and i

of the powers delegated to them ; -and no principle seems _sufficient check ‘¢ by means of the annual.elections ;7 and

to be better understood, and none is more necessary than . . | - it would appear, absurd at first view, that those liberties
that the responpsibility of every department of govern- ‘W' should be committed to the safe keeping of judges appoint-

S . ment ought to be proportionate’ to the _magnitude of the _ ed by that very legislature who are supposed to be so very.
powers with which itis entrusted ; this'power placed inthe . corrupt, and so degraded as to violate their saéred truste— .
hands of the jUdges;"would enible them to violate the ‘éon-' - /8 It has néver been the policy of any wise government to
stitution, abridge ot destroy the liberties of the people, and M impose unnecessary restrictions.on the - execution of laws,
trample under foot their laws, while they would be respons 4 itison deliberations that checks are most necessary ; and’
sible to no earthly tribunal.. "The third objection; is, one ‘M to give to any set of men, or any department of goverTi=
which has already been hinted at, that it would be impossi- @ ment, the power to check or to control the execution of
ble for the citizens to know or conjecture, either what is, @l . 1aws, and preventing their going into operation, after ha-
or. what would be law ; altlough an act of the legislature ving been enacted by constitutional authority, would de- P
should have been approved of by the judges of the sue | stroy all the energies of government, and subject the _in—"" N
premie court, yet whenever their seats should become va- 4B terests of the citizens, and even the goye«tnmEﬁf"ltself,
cant, and others be elected to supply their places, these.lat- SR - & to the arbitrary will of those who eought to distribute
ter judges might declare that very act unconstitutional, and justice.” Such a principle would be dangerous in theory
therefore null and void; or if'an act had been declared % and destructive in _p}acfic_e. ' '
void by ong set of judges, others might - declare it valid, &  Among other hypothetical cases stated by the respon-
and thereby give to it all the form and effect of alaw.— 3 dent, is the followiug : Suppose the legislature should pass
This would render all laws dependent on the arbitrary will, B an at to restrict the right of “suffrage ?—The first answer
- whim or caprice of ‘the judges, and would necessarily in- s, that this as well as all other suppositions, founded on
- troduce perfect anarchy and confusion into the government ; ‘the supposed-corruption of- the legislature, is in itself un-
destroy its fundamental principles,& subvert every principle . . constitutional ; it is a gross ins ult offered to the legisiative
of public liberty. Objections of this kind miglt be muls 4

i

F 2 department of our government—it is not warranted by the
tiplied with as much ease, ‘as there would be difficulty in. . SR constitution. The second answer is, that such an act .
answering them. o i 38 would be entirely ineflicient and inoperative: the people - oy
; ~  The gnly argument, meriting consideration, _ in the usual manner, at the time stated in - S
‘ _ been, or which (itis believed) can, be offered, in favor of the constitution, and would elect their rep;csentati‘vcs and’
placing this power in the hands of thejudges, is—that ~ W other officers of the government, and by this their conduct, )
this power is necessary as? cheek upon the legislative de- " would declare void such legislative act.If any justification of
c partment.. In answerto which, it may be . observed, that - : . ‘ \ :
cach branch of the government has sufficient checks with- S _ :

whii;h has : ‘would assemble




R PR

- (9% )
_ their ¢onduct were necessar i 1'be found i :
se_c_:;jon, 8.th article of the 'i:o);’sttit:z?i‘clilnd. e 'found i the 2§Fh
-’] hc third answer is, that such'an /infraction of the con-
stitution could notbe ‘remedied by judicial .inter:poé.ition-
The act would have gone into operation, afd must necess
sarily have been executed before any question ‘under it
coqld be brought judicially before the court, & one ormore
years might elapse, before any final determination cduld'
be had. Neither is it believed necessary to commit the
interests of . the people, in such case, to the safe keeping of

the judges, or to render them subservient to the slow) and

s

tardy process of judicial proceedings. It appears to be a

plain principle, founded in common sense, illustrated b
common practice, and essential to the naturé of com acts)f
that where resort can be had to no tribunal superiorpto thc:
a}lthority.ot the parties, the parties themselves must be th
rlgbtftl!Judges whether the bargain made hasbeen pu -
ed or violated. The constitution of this state was fgrxl::c;

by th e O . . A ‘
y the sanction of the people, given in their sovereign ca-

pacity.

It adds to the stability and dignity, as well as to the au-

“'thority of the constitution, that it rests upon this legitimate

\ :mdh{\sohd fo'und‘at'ion.—T he people then being the parties
to the constitutional compact, and in' their soveréign capa- .

..citys it fol'lows of necessity, that there could be no trib 1
above their authority to decide whether the compact munc;l
by 'them be viclated ; and consequently that as the ar? .
to it, th.e_y must themselves decide such qucstionspaé ;;S
of sufficient ma_gnitude to require their interposition ¢

« If there arises any disputes in a state, on the funda-

mental laws on the public administration, or on the prero-

gatives of the different powers of which it is composed, it
is. the business of the nation alone to judge and’ determine
them, according to its political constitution.”

Itis deemed unnecessary to examine,separately, each‘ of

the hypothesis of the respondent. It i i

| t , _ . s believed that th

(t)(t)):ﬁrvatloxlis' alreadfy made, furnish sufficient obje:tio}rzz‘
e expediency of placing such limi ' in the

A Shciel pour: yof p g such unlimited powers in the

Tlte rémaining question is, ‘whether the usurpation, by . 3

the respondent, of powers not dele i
‘Tespo _ D ; . gated to him, by our
corist_ltutxon c(l:nr laws is an impeachable offence ? dhche
_ It is urged by the respondent, that hi

) . is conduct on the
trial of the cause of M*‘Faddon against Rutherford, in de-

bl ograscd

R

. or motives of one W
i evidence, there is hardly a case in

' [ N
y : . N 3
- . ll._“v

S ‘ . .
¢ot Yy '

daring void the act of'the general assembly, entitled ¢ An
act, defining the duties of justices of the peace, and con-
stables; in ¢riminal and civil cases,’ did not originate from
-any impurg or ' corrupt. motives, and. therefore that such
conduct is notan impeachable offence.  In answer to which, }
it may be observed, that it. is impossible, on almost every |
occasion, to ascertain the thoughts and motives of an indi- i
vidual,in the commission of any: particular act, except from
the act itself.. If it were pecessary to prove the intention '

Stiv ho had violated the laws, by other
sn. which the most notori-
justice. "Whenever the
fers. t¥  irtention from
most Cases’
‘o prove the

 oqus culprit. could be brought to
faw is Yiolatgd, common reason’ in
‘the act, and attaches to it the crime ;5
L itis as unnecessary, as it would be impt
b intention by any other evidence. :
It isnot believed necessary to enqu
i or intention of the respondent.. ' A
4 The only legitimate and proper enquir: e the con-
' gtigution orlaws of this'state been essentially violated by’
the respondent, in the exercis¢ of power not delegated to .
. him ?. ‘ DR '
L In the, examination of this question, it will not be con-
i -tended, that the mere error gf opinion in a judge, on 2 sub-
o ject legally and constitutionally betore him, could be im-
uted to him as a crime. Such a principle is entirely dis-
" claimed.. : O '
A wide distinction is perceiv
: error of opinion, and a usurpa
k. ordinary powers, not only not delegated to.it by the con~
x  stitution or laws, but expressly forbidden, The case now.
. . under consideration ‘s of: the latter description. )
Every exercise, by any branch or department of thé go-
_vernment, of powers not delegated to it by the constitu-
i} tion, isan usurpatian, and consequently an infraction o
" that instrument. L . o
(. Vattleon this subject observes, that ¢ to attack the con-
: stitution of a state, and violate its laws, is a capital crime
against 90Cictys and
avthority, they add to this crime a perfidious abuse of the:
ower with which thty are ‘intrusted.” ‘ _ :
Never; perhaps, was an observation more just, ormore

' directly applicable.
" The constitution of this-s

ire 2 motives

ed to exist between a mere
tion by the court of extra-

tate Was fqrmed and adbpted

if those guilty of it are invested with .
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to secure to the peonle the unalicnable rights of freemen,

and to prevent the violation .of those rights, by those to
owhom they delegated. certain trusts. And the theory of

- such government must be, that e¢very branch and depart-

-ment of the government is in some. way responsible, for
an infraction of ‘the powers. with which it is intrusted.—

Consequently the Judges, as well as other officers, are res-:

ponsible for violations of. the constitution.—On any other
hypothesis, the delegation of judicial ‘power would ‘annul

the authority delc’gating it; and the acquiescence of the

legislature and the people; in’ usurped powers, would sub-
‘vert forever, and beyond the possible reach of any right-
ful remedy, the very constitution intended to prevent those
-violations, ' '

It is not perceived that the offence, with which the reg<
pondent stands charged, is the less -reprehensible because
committed by ¢ a publicofficer.” On the contrary, it adds
to the violation of the constitution and laws of the state,
‘a perfidious abuse of power,” the more dangerous, in
proportion to the elevated dignity of his station—and,
therefore, calls more-loudly and mbre imperiously for the
interposition of constitutional authority.—Neither is ‘it
perceived, that any other course .could have been adopted,
than that now pursued, to redress the injury sustained, and
preserve the honor and dignity of the state.—The house
of representatives cannot but perceive, in the conduct of

the respondent, as admitted in his answer, the "most palpa-

ble and alarming infractions of the constitution and laws
of thisstate. Neither can they fail to perceive, that the
exercisc of such powers by the judicial courts, as are con-
tended for by the respondent, would tend to degrade every
branch of the government, to break down all the barriers
of the constitution,destroy the liberties of the people,and’
render them subservient to. arbitrary and uncontrollable
power—a power which despots only possess. ,
Against the recognation of such principles, and the ex-
ercise of powers, so-dangerousto the state and destructive
to liberty,” the house: of ‘representatives feel it their indis-

* pensable duty 1o enter their solemn protest.

With these observations, and under a firm conviction of
the justice of this prosecution, they submit their cause with
cheerfulness to this honorabie court, fully persuaded that
its decision will vindicate ‘and preserve the honor of the

;' As?'ta-tte, 'giye dignity and stability to our politic

aTins_ﬁtutidns,
id ili e public. . L

and pranquility t2 t-h ApliF:%ANDER CAMPBELL, -

. Speaker to the house of representatives. .

TH': S. HINDE,

" Clerk to the house of representatives.

January 14, 1809. / o .
And the replication was filed. .
‘The resPo-ngen't rose and sqb_mlt_ted ,the follox;v{mg ,_mic:-

tion, which was reducedto Writni)g_,_add_Gressed to%ogfsﬁpg%és

“read erk’s. table: ¢ George I 4
and ‘read at the clerk s.table: ¢ rge T es

'f}:';s hanorable coirt, to reconsider its decision, in overru

*ling his motion, for the admission of Wm. dSp'rl%g&l.s’s_q.
_as additional counsel in his defence, and to admit him.

U ¢ ‘ nd Mr.
i i as supported by the respondent, an :
Crggﬁfgozfg 1?’11 Br%ih, two of his counsel, and ;va?_ o}?a
posed by Mr." Morris and Mr. Campbell, on behalf o t e
' nagers. ) . o S :
ma};‘;gd. the question being taken upon the motion, -
‘It passed in the negative—yeas 8—nays 16.
Those who voted in the affirmative are,
Messrs. Abbot, - Foos,
' Bureau ’ Massie,
’ Scofield and ..

- ggg’;ér, ] Kirker, (Spca_ker.).
© . Those who voted in the negative are, :
' Messrs. Barrere,’ : -Kinney,
7 Bigger, : M¢Arthur,
© /' Bryan, - M:<Connell, .
' Bﬁrto‘x;; M:Laughlin, .
. C_hr_ry_,_ S.ha.i.'p, e
Dillon, _ ) Sm_\th, . ~ |
Elliott, _ Pnce_\and. o
Irwin, . Wood. -

The épe'eiker enquired of t
were now ready to proceed to the
“in the affirmative. R _ .
® The court adjourned‘till half past two o’clock,

v

trial, who each replied

¢

he managers whether they
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HIGH COURT OF IMPEACHMENTS.

PR

Y

Half past two o’clock SaTurpay, ‘Janﬁary 14.
> c : [ . ’
The state of Ohio vs. Georgee Tod..

The court met pursuant to adjournment, and being
opened by proclamation. - ' '
Orderéd;” That the clerk give notice to ‘the house of
representitives, that the senate is ready to proceed further
on the trial of the impeachment of “George Tod; one of
the judges of the supréme court,in the serate’ champber,
which chamber is prepared with accommbdations for the"
~Feception of the house of representatives.’ - -
The managers, accompanied by the house of répresen-
tatives attended, and the managers took their seats within
the bar. L D o
The respondent with his counsel also  attended, and
took their seats. within the bar, T L
Proclamation was made to keep silence, and also as

follows :

“O YES8! O YES! O-YES !
Whereas a charge of a high crime and misdemeanor
hath been exhibited by the hause of representatives, in
- the name of themselves and of al] the people of the state
of Ohio, against George Tod, one of the judges of .the
supreme court, all persons concerned’ are to take “notice,

that he now stands upon his trial, and they may come forth

in order to make good the said charge.”’ .

The speaker informed the managers, that they were at

liberty to proceed in support of the article. of impeacha

ment exhibited ; and on the request of Mr. Morris, Mr. -

Hough was afirmed and in part examined, and' produced
his docket, in the case M‘Faddon vs. Ruthefrord, which
was read : '

Whereupon, :

Mr. Brush, on behalf of the respondent rose .and sub--
mitted the following motion, which was reduced to writing,
addressed to the speaker, and read at the clerk’s table.

¢ The counsel for the ‘honorable George Tod, moves
this honorable court to overrule the testimony, read from
the docket of Mr. Justice Hough, so far as it relates ©

E:

y
34

.
.

.
A IR

“ i

L

’

- the issuing and return of a certiors ~whi,
. was removed to the court of ‘common pleas.” .

P

i . . . LN .

tio;-ari;' by’ivhich( that- cause

This motion was supported by the respondent, and Mr.

Brush; Mr. Creighton and Mr. Cass, his counsel, and op-
’ 'porSeséi ’by 'Mr.'vMogrris and Mr, Campbell, on behalf of the |
nanagers. . : N ‘ .
a5 24,

And the question beingtaken on the motion,
It was unanimously determined in the affirmative—ye

Those who voted are,

Messrs. Abbot, » 'Ir.wiix,_

) Barrere, Kinney,
Bigger, M:Arthur,
Bryan, - Massie,
Burton, - M<+«Connell
Bureau, - M¢Laughlin,
Cone, Scofield,
Cooper, Y.Shgrp,‘ ‘
Curry, Smith, N
Dillon, Price, .
Elliott, Wood and .

: ‘Foos, : . Kirker, (Speaker.)'

M Hough was furthér examined and cross exammed
in the nsual form. : o .
mltVIr. %reight'on gave notice that on the trial of thl§ causef
they will introduce and read'the journal of the houfge;:
representatives, in the year 1806, ‘and thF journal of the
senate, while the bill extending the _]urxsdlcthn of justices
of the peace, was pending before tht.: senate. .

Ordered, That. one hundred copies of the replication
to the plea and answer of the respondent, be printed for

the use of the senate. : o
' The court adjourned to eleven o’clock next Monday

°  morning. ,
) f—-‘#aé-\lb—'?— o
HIGH COURT OF IMPEACHMENTS.
Sl i

MonnAY, January 16.
The state of Ohio vs. George Tod.

~ The court was opened by proclamation.’

Ordered, That the clerk give notice to the house of re-
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present'\tlves, that the senate is" in thejr ‘public chamber,
and ready to proceed further on the- trial-of the im-
peachment of George Tod, one of the Judges of the su-
preme court of this state. .

The managers accompanied by the house of representa-
tives attended and the managers took thexr seats th.hm‘the
bar.

The respondent with his counsel also attcnded and took

their seats within the- bar.

Atthe request of Mr. Brush, counsel for the respondent,'

“the hon. John Blgger was sworn, examined and cross-exa-
mined standing in his place.
Mr. Brush offered to read as evidence in this cause a co-

py of a record of the Mason district court, in the common-"

wealth- of Kentucky, which had not heen certified under
the official seal of the clerk thereot
Whereupon, ‘

Mr. Morris, on behalf of the managers, rose.and stib-.
miitted the foltowing motion

The respondent’s counsel, offerred in ev1dence, a paper
purporting to be a record of the Washington district court,
of the commonwealth.of Kentucky, the managers object to
its admission as evidence for the reasons followmgfto-th :

1st. That it has no bearing on the question now under

consideration. .

2d. That it is not officially certified.

" 8rd. That the managers-have not had notice that such a
paver would be produced. :

4th. That the paper offered is not the copy of arecord.”

And -the question being taken on the motion to reject the.
evidence.

It was determined in the affirmative—yeas 23--nays 1.

Those who voted in the affirmative are, '

Messrs. Abbot, Kinney, .
Bl,,ger, Massie,
Bryan, McArthur,
Burton, M:<Connell,
Burcau, M<Laughlin,
Cone, Scofield,
€ooper, “Sharp,
Curry, Smith,
Dillon, - Price,
Elliott, Wood and
Foos, - Ktrker, (Speaker Yo
Irwin,

.. o ; r. Ban'cre.
o & ne atWe was, M. - ht now
T}::: te:kmth formged thie managers’ tbat the m g .
| 'prOceed to. substannazle t}r\en' i::sg:;s. wé.s followad by Mr- |
. Morris opened the cause. o -
erlx:ttl\:nd Mr. I;Jooker, two of tie \ot:\e:“ “c::r 2 vgv mornmg» |
' (’)The court adJourned o0 ten o clock o

¢
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S The State af tho V8- George Tod. .

t B The cou rt was oPened by proﬂax:ll?;lon. k)
Qrdered, Thut the. clerk -give no heir ‘public chamber :
. 1 'tives that .the senaté is in ¢ el ¢ the. 1mpea°h'
resent?:i to proceed further-on the tria of he supreme:.
L andn:et)a;i }(,Scorge Fod, one. of - the judges okt '
. e

‘court: °f this st.ate. amed by thc house of representa-

_The .managers: accomp
twes e ent w1th hls cmmscl also attende;ie
behalf of the- respondent opel

8 R g’““;?d
¥ R . Brush on. n.. .
Y i s T morow mere
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hls de- |
fence and wa ltgn
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of f George Tod one ef t:he Judges of the supre’qm _cou
_ this staté. - i
" The managers acéonrpamed by the honse of Tgpresent
uves attended. ,
“The resgpmdent wr;hr
Mr. (,rexghton <ot
spondent’s defence. ~." " ¢ w u d _ fo 2 OP u
T ‘ Noak res ¢ e
’Ihe court ad\;ourned to threeo elock th:e aftemoono e \gﬁle atir c(}cbgrft e c;l:,hmcnﬁ a§ amst L
.a.‘.bv . N’-"@%’ﬁ;ﬁ*' T o ) R L :

] 1n1.‘ A

,-Mr. Cass, in Beh‘ >

T/ze state of O vs. Gzorge Tod

: “The ¢ court was opened by proclamauon. -
- Ordered, "That the clerkwgive notice to the house of
| presentatives, that the senate 1s in their public chambet a 1
readv to. ptoceed furthér on the trizl-of the lmpeachm
'George Tod, one of the judges of the supremc ‘cow)
this state. |
‘The managers accompamed by the house of representa
tlves attended..
" The respondent’ with his counsel also attended
' - Mr. Creighton continued and concluded his observatxon‘
in the 1espondent s defence. ’
The court adjourned u'mzll’half past nine o’clock to- mo
row morning. L
,,g S -—-.4'4-3#-)-_— Lo e
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§HIGH COURT OF - IMPEACHMENI“S.- o : wit with his counsel o Zttx? ‘Betweenith
A 'f fo!l in agmement wasg entere ST

T e following agreem e e en vourt, toomit: - .
' L B o A e the respondent and the managelt'g
v . R - - k- 28 ¢ ed DeLy i ) 3 11 exceptions ’
‘THURSbAY; Janudryrg. o “ag follows.:.. L A TeSpOLa Wlm S’yatl'h:ehouge Oi:gll‘e’.

, -as follc il

ened by protlamatlon.
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The state y tho vs. .Géorge Tod. | and nan: 10 X
The’ court was open{d by’ prodamanon. T Ho' ‘ i 410t ,so,f‘all‘a:l;:);ﬁ':i X Ruthei'm d“ :
. %0rdered, That'the <lerk give'notice to'the house of ; : Facsion of qiic the suit, MTa th . Qt.
: presﬁntatfves, thdt the $enate isiin their public. chamberani : 5 ' < ol
v to ploceed further on-the trial of the uﬁpeachmént
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